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Coast lo coas 


Wherever you may travel Aitna pro- 
tection goes with you. The local Aitna 
representative comes quickly to your 
aid, just as in your own home town. 


The 4tna Life Insurance Company « The 4tna Casualty and Surety 

Company ' The Automobile Insurance Company * The Standard Fire 

Insurance Company of Hartford, Connecticut, write practically every 
form of Insurance Protection 


ZETNA-IZE 
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A Trustworthy Service for Lawyers 


In all matters of incorporation and qualification The Corporation Trust Com- 
ices to the lawyer provide him not only with the sense of satisfaction 
that comes from dealing with a long experienced, highly trained and efficiently or- 
ganized business institution, but also with the sense of safety that comes from 
ortant matters in the hands of a responsible trust company organized 


pany's ser 


leaving im] 


and supervised under banking laws. 


what state or territory of 


No matter 
the United States or province of Canada you 


z 
THE: CORPORATION TRUST: COMPANT 
120 Broadway, New York 
Affiliated with 


The Corporation Trust Company Spstem 
1S Exchange Place, Jersey City 
Combined Assets a Million Dollars 


may wish to incorporate a company, or no 
matter state or territory of the 
Canada you 


to do busi- 


United States or province of 


may wish to qualify a company 


ness as a foreign corporation, The Corpora- 





tion Trust Company can render you just the 
assistance for that 
province that you need 
precedents and outlines for any jurisdiction, 
can supply information on which to make a 
choice of the jurisdiction best adapted to 
your client’s needs, and can attend to all the 
details for whatever jurisdiction you 
choose. 


State or territory or 


It can supply forms, 


Chicago, 112 W. Adams Street 
Pittsburgh, Oliver Bldg. 


Washington, 815 15th Street N. W. 


Los Angeles, Security Bldg. 
Cleveland, Union Trust Bldg. 
Kansas City, R. A Long Bldg. 
San Francisco, Mills Bldg. 
Atlanta, Healey Bidg. 

Portland, Me., 281 St. John St. 


Philadelphia, Land Title Bid 
Boston, Atlantic Nat'l. Bk, Bids. 
(Corporation -— yz Co.) 

St. Louis, Fed. Com. Trust Bidg. 
Detroit, Dime Sav. Bank Bldg. 
Minneapolis, Security Bldg. 
Camden, N. J., 8328 Market St. 
Albany Agency, 180 State Street 
Buffalo Agency, Ellicott Sq Bldg. 


The Corporation Trust Companp of America 
7 West Tenth Street Wilmington, Delaware 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 


The Complete Set of 271 Volumes of Original Official Edition (Reprint) Now Available 
In Compact Form Requiring Only Two Book Case Units 








Price 
Reduced 
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$800" Bee ES 
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Down Bit i ESI SS 


and 
g50 [BASLE PES. 


Per ee 
Month Trlititt 


Nothing like it 
ever offered in 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


28 Compact 
Books. 
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the history of Uene 
powlivr mate 99c Per Vol- 
Worth 2) ei a 5 to ume 
the Price SP eee ee oe ae 3 for 271 
as Rent . olumes 


A verbatim Reprint of every Supreme Court De 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


. A U ee I O N } This is the only reprint of the Official Edition. Do not 
* Confuse it with any Cheap Edition of Unofficial Reports. 

DELIVERIES NOW BEING MADE 
Mail This Coupon Today 








The Banks Law Publishing Co. 
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Court R "Oficial dition Reprint, consisting of volumes 1 to 271 AS tocks Gaivered under this contract semein the property of pew 
Official ition, in 28 books, at 99c per official volume, (271x99c=— company or your assigns, until same are for. In case of my 
$268.29). I agree to pay for said books as follows: $5.00 with order to meet any one of said installments in 60 days after , all 
and $5.00 a month until entire amount has been paid. of said installments ousting unpaid shall, at your option, tely 





Also enter my eupoartgten for advance parts and bound vol of due and payable. 
the Reports of the United States Supreme Court, to be delivered to me as This order is subject to your approval. 
issued, for which I agree to pay $6.00 per year. Continue my subscrip- 
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American Law Institute's Annual Meeting 


ASHINGTON the place and April 26 to 28 


the dates for the sixth annual meeting of the 
\merican Law Institut Headquarters will be at 
| 
he Mayflower usual, and the business sessions 
and concluding annual dinner will be in the bail 
oom of that hot 


This year’ im is of unusual importance 


lhe 


oTa 


in the work of the Institute Restatement of 


the law of Contracts has now progressed so far that 
at this meeting there will not only be considered 
the tentative drafts numbered four and five, but a 
proposed official draft of part of the subject. This 
lraft covers the first three tentative portions of the 
Restatement, and has been modified and amended 


ifter considerati suggestions made at pre- 


es and through the various Bat 


ious annual meeti 


\ssociation con tees and interested lawyers. If 


this portion of Restatement is approved by the 
meeting it will stand as the official publication of 
the Institute 

Tentative drafts of two subjects come to the 


meeting for the first time. One is that of the law 
Associations The ther 


a ( ode of Crimit i] Procedure, 


Business is a portion of 
ork on which has 
William E. 
of the University of Penn- 


und is submitted to the 


been completed the Reporters, 


Mikell and I 


sylvania Law S 


R. Keedy. 

now 

ind suggestions 
Ms SA 


Tentative dr 


Institute for crit 
( ‘onflic t 


t 


aft number four, 


ind Agency, tentative draft number three, are each 
cheduled for discussion 

In addition there is some important general 
business. Three members of the Council have died 


during the past They are Herbert S. Hadley 
of Missouri, Nat Matthews 
Park Hall of Illinois 


hil Vi 
meeting 


Massachusetts, 


ind James Their succes- 


rs are t » he cl eT if this 


The President of the Institute, George W. 
Wickersham of New York, will preside at the din- 
ner to be held Saturday evening, April 28. On the 


program at the dinner are Joseph Redlich, Profes- 
Harvard School, Robert M. 
Hutchins, Professor of Law and Dean of the Law 


sor of Law, Law 
School, Yale University, and Horace Kent Tenney, 
Member of the Bar of Illinois. 


Columbia Law School Institutes “Capacity Test’’ 
for Applicants 
om JLUMBIA UNIVERSITY will put into effect a 
new and important plan for securing a select group 
of students in its Law School, beginning with the aca- 
demic year 1928-29. The rule that only college gradu- 
ates or men who have completed at least three years of 
college work are eligible for admission will of course 
be maintained; but all candidates will be required to 
take a “capacity test” in addition to submitting tran 
scripts of their college records. Of this additional 
requirement Prof. Young B. Smith, Active Dean of the 
Law School, makes the following explanation in a 
recent statement : 

“The Columbia Law Faculty has been studying this prob 
lem since 1921 and after long and careful experimentation it is 
believed that a way has been found for detecting in advance 
the men who are incapable of complying with the standards of 
Beginning in 1921 and extending over a period of 
four years, an elaborate and carefully prepared examination 
calculated to test the general capacities of the students to deal 
with abstractions and symbols was given to all the members 
These papers were rated and at the 
end of three years the student’s grades in the law school wer« 


the school. 


of the entering classes. 


compared with his rating on the capacity test given at the be- 
ginning of his first year. The last of these tests was given 
in 1924 to the class which graduated in 1927. The results of 
this experiment show that over 90 percent of the men who 
scored below a certain grade on the capacity test did poor 
work in law school. Many of them were either excluded from 
the school during the first and second years or else failed to 
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graduate. This correlation remained almost constant over a 
period of four years making it fairly certain that the capacity 
test was a reliable device for detecting in advance most of the 
men who were almost certain to do unsatisfactory work. Of 
course, a high score on the capacity test does not guarantee 
successful work in law school. A man with capacity may do 
poor work because of lack of interest or because of outside 
activities. But the capacity test does indicate whether the 
student is capable of doing satisfactory work. 

The Law Faculty is convinced, after much study and ex 
perimentation, that a man with a poor college record who also 
makes a low score on a capacity test, is almost certain to fail 
in the law school. If those men lacking the necessary capacity 
were eliminated in advance, by far the greater portion of the 
men who now fail to do satisfactory work would be kept out 
of the school and, to this extent, the work of the school would 
be more profitable to those who are admitted. It is not pro 
posed to change the rule that only college graduates or men 
who have completed at least three years of college work are 
eligible for admission, but all applicants will be required to 
take a capacity test in addition to submitting transcripts of 
their college records. Only those applicants will be admitted 
who, on the basis of the college records, the scores made on 
the capacity test, and such other pertinent data as may be 
available, give promise of doing thoroughly satisfactory work.” 

It is also proposed to give greater opportunity for 
independent and original work to men of exceptional 
ability, in addition to excluding at the outset as far as 
possible those who are fairly certain to do unsatisfac- 
tory work. 


Ways of Dealing With Petty Traffic Offenders 


HE Massachusetts Judicial Council has filed with 
Governor Fuller a special report containing plans 
for disposing of petty vehicle and traffic cases in such 
a way as not only to avoid delay and congestion in 
the courts, and loss of time on the part of police officers 





required as witnesses, but also to remove the stigma of 


a criminal record from those accused of such pett 
offenses. Taking up the several classes of petty cases 
and the particular mode of treatment each seems t 
require, the Council proposes that charges involving 
only defects in the car, such as defective brakes, et 

be dealt with in a direct administrative manner | 

notice from the Registrar’s Office to the owner to aj 


+] 


pear at some designated place for inspection with the 


defect remedied. If this is not done, the registratio: 
should be suspended until it is done. 

As to the second class of cases, viz.: petty oy 
erating offenses not involving defects in the car, the 


Council suggests that in most of such cases all that is 
needed is an official warning that unless the operator 
is careful in the future, his license will be suspended 
If subsequent reports show that he is a persistent 
violator, the license should be suspended or, in proper 
cases, revoked. “In 1927,” the special report continues, 
“there were about 15,000 suspensions or revocations 
by the registrar which were subject to an appeal to the 
division of highways. Of this number only 64 cases 
were appealed. Of the cases appealed the registrar’s 
decision was affirmed in about half and reversed 1 
the other half. These figures seem to indicate that 
the administrative method of dealing with such cases 
is more effective than the court method and that the 
administrative appeal to the Division of Highways is 
a fair method of dealing with the registration or license, 
the power over the license being far more effective 
than the power to fine, the exercise of which has but 
little deterrent effect.” Machinery for carrying out this 
proposal is suggested, but there is t nothing to 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 
Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Trust Building 900 Market St. Tel. Wilmington 132 
Wilmington, Delaware 


Price $3.00 Postpaid 














THE COMPILED GENERAL LAWS 
of 


FLORIDA. 1927 
Annotated 


A new official compilation of the Laws o 
Florida, including those passed by the 192, 
Legislature. 

Authorized by the Legislature and 
mation of the Governor, to be accepted in al 
the courts of the State as prima-facie evidenc¢ 
of the tenor of all public statutes of the Stat 
in force enacted prior to July 1, 1927 


[he annotations are not only from the Florida 


Supreme Court, but all Federal decisions 
struing the Laws of Florida are included. They 
ire arranged in an alphabetical manner unde! 


appropriate sections 


In addition, there is a considerable number 
general notes relating to Chapters or Article 
as a whole, placed in a digest manner at tl 
end of the Chapters or Articles 

These annotations, more than 25,000 


ber, are a practical digest of the 
e Florida Supreme Court 
Five Large Volumes, Buckram, 
$100.00 delivered 


4 pros be howiar semole 2 


THE HARRISON COMPANY 
Publishers of Law Books 
ATLANTA, GEORGIA 
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is any real reason 


f local traffic regulations with 


s office is not concerned at all, such 


tions, etc., the Council suggests 


nilar to that in use in Chicago, Los 


re. “Briefly, the suggestion is that 
uccessive violations within a period 
should be specified by such cities 
lecide to try the experiment; that 

1 not be deemed criminal offences 

record, and that when a man is 
ugged for violating such local rules 
nade rules of the district court 


lispute about the facts, 
ay go to the clerk’s office and pay 
l ipt from the clerk, 
the time of the judge or of the 
erk will have a record of any pre- 
same rule within the jurisdic- 
in twelve months, and the penalty 
posed of at once. If the 
es to contest the facts he may do 
before the court 
the above cases in which com- 
made to the courts, the Council 
ti a persons so accused with 


In order to avoid this, as well as 


ill concerned, the Council proposes 


In 


CCUSt lay request the Court, 
someone duly authorized, to have 
t him taken for confessed, and the 


scretion, without arraignment, grant 


his and fix a 
request is granted 
Special 


penalty i1 absence, 
Where sucl 
l be deemed criminal. 


for procedure in case accused does 


Virginia . Adopis Judicial Council 


IRGINIA 
V adopting 


Council Phe 


General Asset 


“1, Be it 
That it sl 


Court of Appe 


one of the 
seniority, t 1 
Wednesday ir 
and place 
mons, not les 
nd not less 
courts of re 
Court of Appe 
are unable to 
the judge call 
moning any 
to attend. It 
to attend sa 
ceedings, unless 


as to any matt 


administration 


may be improve 


cannot attend 


and his place s 


of said bar. E: 


monwealth shal 
each year, prepa! 
Court of Appeals 


showing the 
ceding twelve 


cases on the d 


of, and such ot 


and pending 





lige of a court of rec 


the considerati 





{ ined tl S ank S of the State > 
dern machinery of the Judicial 

is passed at the last session of the 
1 reads as follows: 


y the General Assembly of Virginia, 


luty of the president of the Supreme 
rginia, or in case of his disability, of 
the supreme court, in order of their 
ially to a judicial council, on the first 
at Richmond, or at such other time 


nay be designated in the said sum 
re than five circuit judges, 
I three judges of other 
he bar of the Supreme 
udges so summoned 
he supreme court or 
heir places by sum- 
record who are able 
1 udge thus summoned 
e and to remain throughout its pro 
by the presiding judge, and to advise 


respect ' their opinion the 
e in the rts of Commonwealth 
any member of the bar thus summoned 
ll forthwith notify the presiding judge, 


lled by summoning some cther member 
rd of this Com- 

before the first day of October in 
submit to the president of the Supreme 
yn of the council, a report 
usiness in his court for the pre- 
luding the number and character of 
business in arrears, and cases disposed 
ts pertinent to the business dispatched 





urt, together with recommendations as 





to the need of additional judicial assistance for the disposal! of 
business for the ensuing year, as said judge may deem proper 

“2. The president of the supreme court or the judge 
summoning the councit as aforesaid, shall be the presiding 
officer of ‘the council. Said council shall make a comprehensive 
survey of the « “or tion of business in the courts of the Com- 
monwealth, and make recommendations for the improvement 

f the administration of justice, and shall particularly report 
as to needed changes in the rules of practice and procedure in 
the several courts of the Commonwealth. 

“3. Each member of the council shall serve without com 
pensation, but the presiding judge may engage a stenographer 
to be paid for his services, and he and each judge summoned 
and attending said council shall be allowed his actual expenses 
of travel, and also his necessary expenses for subsistence 
while attending the council, which shall be paid out of any 
money in the treasury not otherwise appropriated, on the order 
of the judge presiding at the council. 

“4. On the request of the presiding judge the Attorney- 
General shall attend said council and confer with the members 
thereof, more pafticularly on the Commonwealth’s business in 
the courts, and for the purpose of devising methods for the 
prevention of undue delay in the trial of such cases. 

“5. A report of the proceedings of said council shall be 
made to the Governor and to the Supreme Court of Appeals, 
with such recommendations as may be agreed tipon.” 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, 
CIRCULATION, ETC., REQUIRED BY THE 
ACT OF CONGRESS OF AUGUST 
24, 1912. 
Of American Bar ASSOCIATION JOURNAL, published monthly 
a Chicago, Illinois, for April, 1928: 
tate of Illinois, County of Cook, ss.: 
3efore me, a Notary Public in and for the State and 
county aforesaid, personally appeared Joseph R. Taylor, who 
having been duly sworn according to law, deposes and says that 
he is the Business Manager of the AMERICAN Bar ASSOCIATION 
Journat and that the following is, to the best of his knowledge 
and belief, a true statement of the ownership, management 
(and if a daily paper, the circulation), etc., of the aforesaid 
publication for the date shown in the above caption, required by 
the Act of August 24, 1912, embodied in section 411, Postal 
Laws and Regulations, printed on the reverse of this form, 
to wit 

1. That the names and addreses of the publisher, editor 
managing editor, and business managers are: 

Name of Post office address 

Publisher, American Bar Association, William P. Mac 
Cracken, Jr., Secretary, 209 S. La Salle Street, Chicago, Illinois 

Editor-in-Chief, Edgar B. Tolman, 30 N. La Salle Street, 
Chicago, Illinois. 

Managing Editor, Joseph R. Taylor, 209 S. La Salle Street, 
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Business Manager, 
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2. That the owner is American Bar Association. Silas 
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4. That the two paragraphs next above, giving the names 
of the owners, stockholders, and security holders, if any, con- 
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they appear upon the books of the company but also, in cases 
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holders and security holders who do not appear upon the books 
of the company as trustees, hold stock and securities in a 
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“Moreover, as I have said, it is a readable book, written in a delightful style. The chief 
attraction, however, to me is the inspiration and the push which come from the author’s state- HELE | 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward Hey | of 
not backward. Every lawyer and student should at least read the chapter on the “Disregard ore 

g 


of the Corporate Fiction. 
FrepericK E. Crane, OW 


Court of Appeals of New York. Hi] cou 
“I know of no other law book which has so clearly and concisely treated of all branches of by 
these problems as does Professor Wormser’s small but comprehensive work. Its reference to | tior 
the cases will appeal to the profession and its clarity of statement ought to be recognized by lay if: 
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THE UNIVERSITY AND THE SCHOOL OF LAW" 


tives of Modern American University and of Law Schools—Possibility of More 


Intimate and Profitable Fusion 


By JAMEs ROWLAND ANGELL 


President of Yale University 


ESTEEM it ereat honor to be invited to ad- 
| dress this | ( ody. I assume that I owe the 
privilege large to the thoug and possibly to 
the hope, tl utsider might give you some 
respite from the re familiar round of vour discus- 
ns on the a immediately within your pro- 
essional juris affairs and discussions with 
vhiu h one att time he mes 1! rly well sated. 
Here | fancy ¢ such time vorn questions as 
hese—wheth«e ( v school, to meet insistent 
nd pereni ! should once again attempt 
rms of tt re obviou ractical, and, if 
how: het legal clinics cas ve made satis 
factorily to fi uch training, which the moot 
urts and tl courses 1 offered do not: 
vhether at pt tice year I! thee betore ad 
ission to the is hopeless as unnecessary 
solution hink; whether the present ad 
lission req the s law are too 
evere, or not ere enoug! vhether the law 
urse shou extended to at least four years; 
hether th t curriculun too meagre, or 
too rich, a ther case, what to do about it; 
vhether the system is truly inductive, or 
ere ly en in either case vhat difference 
t makes; whether there is any real and pedagogic 
lly significat alogy between the data and 
methods of tl physical sciences and those of the 
law; whether esent legal teaching stresses the 
\istorical tl ytical, or some other objection- 
able preconception unduly; whether there be any 
such thing as lence, al so, why schools 
of law exhibit tepid an interest in it; what de 
vrees, if any, nd those which e give in our 
own school e conte ra law school 
course; et id omne genus 
But I fear | ill much disappoint you, not only 
by reason of the fragility of some my generaliza- 
tions, but a ise I shall in part be trenching 
on ground ed to the feet of law teachers, and 
not safely to be profaned by the tread of laymen. 
And even whi 4m on my own ground, you may 
think me distressingly platitudinous irrelevant 
However. n Idened by my status as a guest, 
ind I rely on the tribal mores respect the sanc 
tity of the pe strange 
I have -my title the innocuous phrase 
“The Univers the Scho Law,” without 
prejudice to either party in the conjunction. What 
I really desire is to discuss the possible integration 
of the Universit n its entirety in a more intimate 
and vital mann n has generally prevailed, and 
especially in i tions to the school of law. If I 
speak critical] s quite as much in censure of 
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the university as of the law school; but my com 
ments are, in purpose at least, conceived in an inquir- 
ing, rather than in a critical, vein. I propose to ex- 
amine briefly into the nature and objectives of the 
modern American university and similarly of the 
schools of law, discussing as | go the possibility of 
a more intimate and profitable fusion of the one 
with the other. 


\s is well known, our universities began as aca 
demic colleges patterned on the Cambridge and Ox 
ford colleges of the 17th century. The resemblance 
to their prototypes rapidly faded and, with the addi 
tion of professional schools toward the end of the 
8th and the beginning of the 19th century, they 
speedily developed on lines which find their closest 
counterparts in the Scotch universities, but which 
are, after all, essentially sui generis. The last half 
of the 19th century was characterized by a definite 
and marked invasion of Teutonic ideals, both of 
scholarship and of university organization, and we 
are still in the throes of assimilating this contribu 
tion to our university organism. It has not been 
easily ingested. The typical American university 
of today—with allowances for inevitable individual 
variations—may be described as a college of more 
liberal arts and sciences, around which is 
grouped a congeries of professional schools, with 
medicine, law and divinity as the oldest and perhaps 
best established of the faculties—tracing their some 
what clouded lineage back to the earliest conti- 
nental universities of the pre-renaissance period— 
and with an unending spawn of new-comers for 
which it is becoming difficult to find names. Engi- 
neering and agriculture came fairly early and were 
greatly stimulated by federal subventions. Later 
appeared pharmacy, dentistry, mining, music, archi- 
tecture and the other fine arts, education, forestry, 
journalism, business and administration, and good 
knows how many more. In ideals and pro- 
cedure they run all the way from the practices of 
the unblushing trade school up to the finest uni- 
versity conceptions of professional education. 


or less 


ness 


Nor should there be overlooked that strange 
exotic called the graduate school—found in full 
flower nowhere else on earth—and nevertheless, 


despite its innumerable eccentricities, containing 
within it the promise at least of much of that which 
is finest and most significant in the true university 
spirit. 

The relations of these professional, or semi- 
professional, addenda to the original college have 
been most various. In the early stages, and still in 
many instances, they were in competition with the 
college for the high school graduate trade. In other 


instances, they have adopted standards somewhat 














more advanced, and in an appreciable number of 
cases they require a college degree for admission. 
Administratively they have often been conducted 
with a high degree of independence, cherishing a 
fine contempt for the academic college and all its 
works, and in turn eliciting from the denizens of the 
college a full-blown contempt and a sincerity of dis- 
taste, arising at times to acute dislike, which has 
greatly invigorated the domestic atmosphere of the 
institutions and added to the gaiety of university 
life. The university president has nominally been 
the over-lord of these professional groups; but, in 
the interests of a quiet life, he has often found it 
convenient to concern himself with other affairs of 
which he supposed himself, and doubtless often cor- 
rectly, to be better informed. Thus many of these 
schools have gone their own way unhampered save 
by the shallowness of the university purse. In few, 
if any, universities are the various schools integrated 
into any genuine intellectual or educational unity. 

In the growth of the early American college 
into the present university, several processes have 
been going on which have combined to produce in- 
tellectual as well as administrative separatism and 
individualism, often accompanied by a Chauvinistic 
spirit which I am persuaded has been harmful to the 
best educational results and which has certainly de 
prived the universities themselves of an element 
of team play which could be made quite as signifi- 
cant in the affairs of the mind as it is upon the ath- 
letic field. 

There was first the appearance of the profes- 
sional schools already mentioned, some of them now 
in their second century of existence. Each of these 
tended to become an imperium in imperio and, with 
a few notable exceptions, they led an almost com- 
pletely isolated life, in, but not of, the universities 
to which they belonged. Then followed a depart 
mentalizing of our colleges, probably an inevitable 
consequence of the extraordinary extension and di- 
versity of subject matter superposed in the last 
three-quarters of a century upon the old classical 
foundations. The modern sciences, six or eight in 
number, the modern languages other than English, 
the development in great elaboration of English 
itself, the historical, economic and_ sociological 
group all appeared, and in consequence it was prob- 
ably unavoidable that we should have had a seg- 
regation into departments with the assumption of 
new and often rather autonomous powers. Taken 
in conjunction with the American system of what I 
have sometimes called the “piece meal course”, this 
departmental development has often created grave 
artificia! barriers to the unification of the intel- 
lectual outlook of the student and to his achieve- 
ment of solid mastery over any organized field of 
knowledge. And after all, while professorial life 
would be simpler and possibly happier were the 
student eliminated, it is he who justifies to society 
the larger part of what the universities attempt. | 
could, but will not, pause, to offer illustrations of 
the absurdities into which our present system often 
leads us. We are all tarred with the same brush 
and may well cry “peccavimus” and go about re- 
forming ourselves 

The total up-shot of all these circumstances is, 
however, that we are confronted with a lack of in- 
tegration, if not indeed with a decided disintegra- 
tion, of our university resources, which greatly di- 
minishes our power for service both to our students 
and to the cause of scholarship and the human in- 
terests which it ultimately serves. 
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Again, we occasionally meet in the college a con 
ception of liberal education which often runs 
athwart the conception of the university. Nega 
tively the extreme proponent of liberal education 
as the collegiate ideal is solicitous lest somewhere 


in” 


| 
rriciilii 
till 


someone should subtly smuggle into the curri 
something of a vocational or professional character, 


and he is apt to suffer from nightmares in whi 

typewriting and stenography play satanic parts. He 
is unhappy if it appear that chemistry, or physics, o1 
biology, are being studied by some youth intending 
to go into medicine. He is nervous when he learns 
that some other youth headed for the law is study 
ing economics, or politics, with the optimistic noti 

that these studies may later be of some value to him 
Positively, he often has a very noble and rth 

ideal of liberal education as the means throug! 


which the new generation is to be int! 
the world of ideas and thought and the whole range 
of humanistic interests, free from the bias of any 
utilitarian implications. It is easy to burlesque this 
position as the cult of the useless; but this would 
be at once unfair and shallow, for underneath much 
rubbish of a sentimental and irrational character, 
there is a mine of real gold which is wholly indis- 
pensable for our education. But this exploitation 
of the college as the home of cultural and human 
istic studies sometimes runs into a hostility toward 
creative scholarship, especially when entitled re 
search, which is thoroughly provincial 

puerile. This is not wholly surprising, for some of 


and even 


our colleges in their entirety, and all of them in 
part, are really secondary schools and, as such, alien 


both in spirit and in fact to the true university. The 
moment the college turns an unfriendly shoulder 
toward productive scholarship, it reads itself out of 
the true university family as surely as any trade 
school ideal would do, as certainly as any merely 
technical professional ideal could. The professional 
school too, be it said, which is not keyed to the con 
ception of creative scholarship as one of its control- 
ling ideals is hardly to be justified as a university 
school. And it is no easy task for it so to combine 
its properly technical professional training with the 
ideals of constructive scholarship, that it shall de- 
serve beyond all challenge its membership in the 
university group. 

History also throws an interesting sidelight 
upon a slightly different aspect of this relation of 
the college to the professional school. 

The two oldest of our New England institu- 
tions were founded with the definite purpose to train 
men for the Puritan ministry and in the early dec- 
ades of their history, the great majority of their 
graduates entered that calling. The course of study, 
lifted substantially whole from the practice of the 
Cambridge Puritan colleges of the day, was specific- 
ally directed to that end. Latin, as the universal 
language of scholarship, was naturally basic. He 
brew was taught for the power it gave over the Old 
Testament texts. Greek appeared as the language 
of the Gospels. Christian theology and apologetics 
was no small part of the fare, and so one might go 
on. The studies were such as are now termed lib- 
eral, and liberal they were no doubt then in the 
sense of freeing the recipient to enter the compan- 
ionship of the learning and scholarship of the day. 
But the motive behind the teaching was in no small 
measure explicitly professional. In view of this 
circumstance the righteous horror of some of our 
contemporary proponents of liberalism at the mere 
notion of vocationalism in collegiate curricula has 
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humor. Nevertheless, as I 
thoughtful person would dis- 


eiement 


alread: 
ve aireadady sa 





urage the valu ich lie beneath the conception 
eral ¢ hether at the college or the 

gh sch ( 
But as passe we have developed 
( ectives which now and agiin 
[he traditional New Eag- 
college t | reasonal iy firm for its con- 
e1 ture, vigorously defending its 
essionalism, and this despite 
fact just me ned, that it arose itself out of an 
titution four r a predominantly vocational 
e by! uld presumably have made 
re \ 1 it was, had they known how. 
utside Ne gland and even at certain points 
certail within New England itself, 
e serpent lism and professionalism 
s crept subtly while outside New England it 


head in proud de 
tradition. The mo 
es for th e have been at least two fold, 





1e the college and one from the 

In the f [ truthful observer can ques- 
n that mucl the work of the traditional college 
s in the j extremely shoddy—not to say 
yppy. It has t ften failed to enlist either the 
erest its students, with the re- 
ilt that its st s of accomplishment have been 
ibby 1 result to which has enor- 


reigning system of piece- 
masticated and swallowed 
eparately, and e down, to be recalled no more. 
1 thoroughness 


mously contributed the 


, . ‘ 
léai courses, ¢ { Dé 
the severity 


n comparis and 


of the better nal schools, much of this per- 
mance has been needlessly feeble. Now in part 

obtain the incentive conveyed by a pro- 
essional moti\ not a few colleges, as is well 
cnown, have permitted the introduction at one or 
inother level of professional or pre-professional 
work. Othe s have largely abstained from 
this procedure | have set themselves by various 
levices, some f cessful, once more to vitalize 
the liberalistic ption and objective. It is per- 
haps fair to say in passing that at bottom, I think 


servers are agreed that the pri- 
tween vocationalism and liberal- 
ism subject matter as of atti- 
tude and mode proach. Certainly international 
law, for example, can be taught in a highly liberal 


most competent 
mary distincti 


is not son ne ol 


and non-profes atmosphere; and many sub- 
ects dealt with in professional schools are also 
obviously capa milar treatment. 


this 


In the se ice, while consideration 
discussions of the general 


roblem, t een a wide interest in attempt- 
ng to get the j g man into the practice of his 
profession at a1 rlier age than is the case when a 


superposed upon a four year 
We show to very poor advantage 

ympared with the achievement 
of our Englis! ntinental friends. The desired 
result 10ugh secured when a high 
school, or academic training sufficed to give 
entrance to a p1 nal school, as it still does in 
engineering a1 me schools of law. But, with 
the advancing of idards, the problem took on in- 
creasing seriousne To be sure, only a fraction of 
the schools of law now require a college degree for 
entrance, but among the university schools the ten- 
dency has for some years been rather steadily up- 


professiona 

; } 
college training 
in this respect wl 


was easil 
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ward and many schools of medicine and theology 
now have this baccalaureate requirement. As long 
as this trend prevails, it is quite inevitable that there 
should be a constant pressure to permit some pro 
fessional work to be done under college auspices 
and as part of the work accepted for the Bachelor 
of Arts degree. We must then recognize that, for 
better or for worse, over large areas the American 
college has been willing to accept a considerable in- 
vasion of professional work in the later years of its 
course, thus curtailing in fact its program of four 
years of merely liberal studies. 


The law schools, like the universities, have haa 
a history in many respects quite dissimilar to any 
institutions in other countries. Beginning as pri- 
vate ventures, the fruit of individual enterprise, they 
were in some instances, as at Yale, later adopted by 
a university and so gradually, though often imper- 
fectly, assimilated into a university structure. In 
other instances, they long retained their independent 
character and this example has been repeatedly fol- 
lowed, till now many such independent schools 
flourish. An important group was actually created 
inside the walls of the universities, but these aca- 
demic experiments at the outset generally simulated 
the earlier pattern of the private schools in that they 
were largely manned by practicing lawyers, or by 
judges who gave a certain amount of time to teach- 
ing. The profession of the full time law teacher in 
the form in which we know it in this country is 
distinctly an American invention and a highly valu- 
able one. Probably most of our schools retain a cer- 
tain percentage of part time men who are in active 
practice, thus serving as liaison officers between the 
bar and the schools. It is not my province to can- 
vass the wisdom or success of this procedure, which 
seems to the layman, however, to have some obvious 
advantages. but it has certainly not served to pre- 
vent the bar from exercising its traditional privilege 
of joyful and unrestrained criticism of the schools. 
This is perhaps only equitable, as the law professors 
devote no small part of their energy to demonstrat- 
ing the short-comings of both bar and bench. 
Whether this is a case of the pot and the kettle ex- 
changing compliments, it is unseemly for a mere 
academician to inquire. But from Chaucer’s time 
down, the lay public has always swung between sus- 
picion and certainty that lawyers were a poor lot, 
on the one hand black-jacking the rich and on the 
other grinding the faces of the poor. I have so 
many lawyers in my own family that I know this 
indictment to be slightly exaggerated. In any event 
—to come back—the school of law has certainly not 
been materially retarded in its development by any 
oppression from the university. It has mainly gone 
its own way and has rather exploited university sur- 
roundings and resources to promote ideals which, 
standing alone, it would surely have found it diffi- 
cult to do. Does any one, for example, imagine that 
the Harvard Law School could so easily have estab- 
lished itself on a graduate basis, if it had not been a 
part of Harvard University? Or could it go out 
with a straight face and ask five millions of dollars 
from the general public for the promotion of its 
work, were it an isolated school dissociated from a 
university? It is unnecessary to record the answer. 
And, so far as L am concerned, I am at the moment 
interested simply to urge a further and more dis- 
tinctly intellectual and pedagogical exploitation of 
these same university relations. 
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What now of the actual relations of the school 
of law to the rest oi the University: 

It will be said that whatever be true of the other 
parts of the university, the law schools are in many 
instances adequately integrated with the under- 
graduate college division at least. Does not the 
law school at Blarney take its students only after 
two or three years of college work? Is not the 
school at Castle built on a pre-legal curriculum 
which the college administers? Does not the school 
at Killarney advise all students to study economics 
and history and psychology and sociology and gov- 
ernment before coming, and what more can you 
ask? Moreover, do not many colleges encourage 
students somewhere after the middle of the college 
course, to begin these so-called pre legal courses, 
and in their senior year permit them to give all 
their time to strictly legal work, conferring an arts 
degree upon them at the conclusion of this period of 
study? Obviously the answer is “Yes, they do,” 
and let us hope they do well. 

Sut the advantages of these procedures, such 
as they are, are, for the most part, left to the pre 
carious processes going forward in the dark recesses 
of the student mind, for when the tyro arrives in the 
classes of his law teacher, he all too rarely finds 
if we may trust the witnesses, who have possibly 
been guilty of subornation of perjury—but | repeat, 
if we may believe them, the student rarely finds a 
law teacher conducting his work with any obvious 
regard to matters economic, or psychological, or 
sociological, and certainly this same teacher gives 
but slender evidence of expert knowledge of such 
fields. However well the student has been intro 
duced to these topics, if his teacher of law appears 
unfamiliar with them and uninterested, the student 
himself is unlikely to attribute to them any great 
importance and forthwith puts them out of his 
thought. 

Hereupon instanter arises a clamor of outraged 
pundits maintaining that we ask the humanly im- 
possible, if we ask that the teacher of law should 
ilso be proficient in economics and sociology. He 
has troubles enough as it is. No doubt this ts true, 
but between expert proficiency and a respectable 
working knowledge there is a not indiscernible dit 
ference. Moreover, it is not solely, or indeed pri 
marily, a question of expert comprehensive know! 
edge which is involved. It is rather a point of view 
Is the law school actually presenting law in the 
classroom as a matter to be dealt with exclusively, 
or primarily, in terms of logical analysis and his 
toric precedent, or equally as a matter to be under 
stood in vital contact with the facts and circum 
stances disclosed in human nature, and in human 
society? 1 venture to believe, as I suggested a 
moment ago, that if it is not presented in this latter 
way, no practicable amount of previous academic 
contact in the college class room with so-called 
academic economics and sociology (to use these two 
alone as illustrations) will greatly affect the atti- 
tude with which the young graduate of the law 
school comes to the bar. And indeed it is perhaps 
not so much his immediate competency at the bar 
which is important in its relation to this part of his 
preparation, as it is in his general usefulness to 
society in promoting and instilling correct concep 
tions of the law and its place in human life. Should 
he be later elevated to the bench, such early train- 
ing might have highly significant consequences 

There is another side of the picture which also 
deserves attention. Surely there is no reason why 








our academic teachers of economics, s ciology, 
psychology, and government should not employ a 
larger variety of material than they now do, taken 
directly from experiences in the administration ol 


1 


the law, from the sphere of legislation, from judicial 
decision, and from the common law. I should say 
that there is hardly an issue in the whole range o 
economics, from the theory of rent to the latest cou, 
in the field of public finance, which does not lend 
itself to fruitful and illuminating consideration tn 
the light of current or historical legal questions 
It should be recognized that a few instructors in 
economics are alive to this situation and take ad 
vantage of it to exploit legalistic material. In soci 
ology, the bearings of legal facts and principles are 
so transparent as hardly to justify discussion. In 
vovernment the two fields are also so intricately 
intertwined that only an artificial severance is pos 
sible; and here it is fair to say that the academic 
teacher has often rendered a real service in correlat 
ing the two avenues of approach to what is in the 
main a common body of data. Had the Jeffersonian 
principle originally put in practice in the law de 
partment of the University of Virginia more genet 
ally prevailed, we should probably have been spared 
much of the schism between the schools of law and 
the academic departments which now characterizes 
the treatment of this topic. In psychology, the case 
is more difficult, except in connection with courses 


commonly called social psychology—a term at pres 
ent applied to a rather loose body ot observations 


and generalizations which may in time be expected 
to take on more distinctly scientific and stable attri 
butes than those it now enjoys. Some of the courses 
in abnormal psychology glance hesitatingly at cet 
tain of the bearings of mental aberrations on the 
criminal law, especially those which have to do with 
arrested mental development. Oddy enough, the 
psychology ol testimony, which affects at once two 
topics discussed in the most elementary courses 
of psychology, to wit, perception and memory, 
rarely makes any mention of the possible bearing ot 
these processes on evidence, as the law deals with 
it. Indeed, since an eminent member of this Asso 
ciation some years ago reduced to primeval junk the 
[ m the 


assertions of a psy chologist of wide repute 
psychology of testimony, psychologists have felt 
lew irresistible urges to assist so pugnacious and 
unappreciative a profession. Furthermore, as a 
whilom psychologist, | would not wish to be unde 
stood as stressing the availability for legal purposes 
of much ready made psychology. What | should 
insist is that a lawyer would better serve his clients, 
as well as society, to say nothing of the law teacher 
in his relations to his class, for having a fuller 
knowledge than most lawyers in my acquaintance 
possess, of the main facts of the human mind made 


out by psychologists and psychiatrists—it being 
understood that all the sciences dealing with the 
mind in its pragmatic aspects are still in their in 


fancy, struggling to establish adequate and reliable 
techniques. | am entirely certain that psychologists 
would be greatly profited by a fuller knowledge oi 
the objective registration of the human mind em 
bodied in the law. There, I take it, you may see 
writ large across the pages of history, the effects of 
delusions of grandeur, the outcome of inferiority 
complexes, the results of ambition, fear, jealousy, 
avarice, the psychology of the mob, the principles ot 
habit, the pathetic but obstinate efforts of reason 


etc. 


Needless to say, there are other aspects of the 
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university's V vhich are well deserving of at- 
tention by the student of law, and to which the law 


as a science can make great contributions. Medicine 





and technology may serve as illustrations; but | 
may not clai uch of your time as would be 
necessary to elaborate the point, possibly all too 
vious 
lo retur1 the previous topic, there would 
em ee ways which more in 
timate correlat of the work of the law school 
with the socia es can be brought about: (1) 
We may app! ly improve upon the training 
vhich the stu t receives before he enters the 
hool of law. |! may be taught by better qualified 
teachers under more wisely devised methods, using 
material more fully « | to make the tran- 
tion to definit egal is, so that he comes 
into law not « th mu mastery than at 
present of history and of social phenom- 
ena, but als in established point of view 
which will pe be carried over into his law 
studies more ce ly than is now the case. (2) We 
may introduce our law faculties a certain num- 
ber of men v iving a reasonable knowledge of 
law, are n¢ eless primarily specialists in one 


or other of tl rder line fields where law and the 
social-economi together and over- 
lap. This is in part the e are following at 
Yale and we have within two years made three such 


ences come 


course W 


appointments ne in the field of government, one 
in the field of trade regulations with its related eco 
nomic featur 1 one in the field of criminology 
ind the crimit iw. This procedure has elicited 
tart criticism me quarters and it is too early as 
yet to predict’the result; but, as far as we have 
gone, we find reason for optimism as to the 
final result Ve may look for an improvement 
in the training point of view some, or all, of 


our teachers DY an extension of their profes- 


sional equipment one or more of these corre- 
lated fields of tivity in the social sciences. One 
institution at le has thus tried sending its faculty 
to school, putt them at the feet of a leading 


f economics and administration. 


scholar in the fi 
Presumably there will be agreement that 


— 
general 


training in these fields acquired prior to the assum- 
ing of respo1 for legal teaching would be in 
most respects preferable to this somewhat post mor 
tem procedure 

Evidently these are not exclusive possibilities ; 
each has a peculiar merit, but they may well be com- 


lined to think they should be, 
third procedure may 


bined, and |] 
though the nece tv for the 
well decline as time ] 
In the field 
international | 


asses 
nstitutional law, 
to mention only 


vernment, ce 
Roman law 


these—some ities have dealt with the prob- 
lem by offering irses in these subjects both in the 
. scl ] at ; , the ane le “—- dep: » . t This 
law school and 1 the academic epartment. is 
procedure has practical advantages in allowing each 


part of the inst to go its own way unhampered 
by the desires nterests of some other part. It is 
analogous to cedure of engineering schools 
that supply their wn physics and 
mathematics, er than rely on the general uni- 
versity depart: with these subjects. 
Obviously this device, unless carried much further 
than at present, does not contribute materially to the 
problem of the injection of economic and social 
considerations the program of the school of 
law. In any the introduction of such social 

the curriculum of the law school 


chemistry, 


laalina 
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Calling 
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would, in my judgment, be of minor consequence 
as compared with a genuine shift in the intellectual 
attitudes of the entire faculty in the approach made 
by its several members to the prevailing courses. 
The program of the school of law is already clogged, 
like that of the school of medicine, by a plethora ot 
courses quite beyond the power of any one student 
to master in the three year period. 


I venture to interrupt the not too strenuous 
continuity of my discussion to refer briefly to an 
issue sometimes raised by carping critics. Does the 
law school after all really belong in the university 
at all? Obviously the answer to this question de- 
pends on what kind of a law school you have in 
mind and whether you are speaking of a real uni- 
versity in the fullest meaning of that word, or only 
of one of the many institutions which arrogate to 
themselves that title, whether for its advertising 
value, its appeal to self-flattery, or perhaps in honest 
ignorance of its real import. \ 

I am disposed to assume that, so far as a law 
school is merely a trade school, teaching the sheer 
mechanics of a profession, it has no place in a uni- 
versity conceived with any regard to the finer values 
inherent in the true university. A trade school is a 
wholly reputable affair, and many such are doing 
excellent work of great social and practical value. 
They do not belong in a university, for the simple 
reason that the basic ideals of the two are flatly at 
variance. On the other hand, it is clear that a school 
of law as we in America conceive it, must primarily 
be a vocational school, or forthwith sacrifice the 
quality which most commends its existence to our 
people. Moreover, as we are all well aware, the 
typical American university has a great variety of 
these vocational schools, each keyed to the needs 
of a particular profession. As such, they are each 
incessantly confronted with the necessity to choose 
between two opposed and mutually exclusive tend 
encies. Shall they yield to the temptation to stress 
the trade school ideal, with its inevitable emphasis 
upon mere technique and its prevalent disregard 
of knowledge more inclusive or more fundamental 
than will assure the production of a competent ap 
prentice artisan; or shall they turn toward the uni- 
versity ideal of breadth and depth and fundamental 
scholarship, and a constant search for new know! 
edge, new avenues of approach, ever completer 
apprehension of the entire field of thought and ac 
tion? The lines which divide the trade school and 
the true professional school may often become vague 
and indistinct in practice, but the difference in atti 
tude and purpose is, or should be, flagrant and past 
all missing. 

Pertinent to this issue is the fact that for the 
last decade or two, there have been in many of the 
best schools of law most welcome signs of increased 
interest in the promotion of legal scholarship, and 
no small amount of highly creditable publication has 
occurred, some of it unqualifiedly justifying the 
designation research. For all this accomplishment | 
offer sincere congratulations and the tribute of my 
deep admiration. One of our schools has been 
seeking funds to establish a group of research chairs 
and my own institution has already a foundation 
which we are at present using in this way in rota- 
tion for members of our staff. I believe it remains 
to be shown in the school of law, as well as else- 
where in the university, whether a chair designed 
exclusively for research is altogether expedient. 
Opinion on the point is widely divergent. There 
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can, | believe, be only one opini wever, regard 


ing the value of a chair which can be occupied for a 


vear, or even two years, while the incumbent 
completing some arduous task cholarship tor 
which uninterrupted time and energy are required, 
if the best and most expeditious results are to be 
obtained. 


In connection with the promotion of funda- 
mental scholarship, | venture to report that we are 
trying at Yale an experiment in the Medical School 
which has, I think, an interesting bearing on some 
corresponding problems in the School of Law, and 
one which is specifically directed to the encour- 


scholar 


agement of ambitions We 
are sO organizing the early scientific work in medi 
cine, and even the clinical course 
' 
le 


may at a fairly 


ite period ecide to become a Can 


didate not for the M. D. degree but tor the Ph. D. 
This means that we are keeping constantly before 
our medical students the conception of critical, 


scholarly, creative work with the independence of 
thinking and the intelligent attitude toward tech 
nique which calls forth whatever is most vigorous 
and vital in the man’s mind and ch It isa 
fine example at one point of what I mean by the 
phrase “integrating the university [t involves in 
fact a very intimate co-operation on the part of the 
leading members of our staff and it has already 
begun to make itself felt in a marked change in 
student attitudes. 

In our School of Law, we have been developing 
individual scholarly interest through what, for lack 
of a better name, we call “honors courses,” having 
borrowed the title from its English original. Here 
again we are securing the most encouraging re- 
sponse and are constantly bringing the work of the 
School of Law into vital contact with that which is 
most fructifying in the true university ideal and 
spirit. 
¢ The skeptics will doubtless sniff and predict 
that the medical student under the regime de- 
scribed will make a poor practitioner, having his 
head too much in the clouds and too little concerned 
with the immediate need of his patients. It re- 
mains to be seen by actual experience whether this 
be true. We do not expect it so to prove. We 
believe that, on the contrary, a man trained in this 
way will be far more likely to bring to each new 
case a really critical judgment and that he will be 
far less likely to rel; 
manner and the efficiency of bread pills and calomel, 
supported by the psychological effects of the blood 


aracter. 


y solely upon a good bedside 


pressure machine and the auscultation tubes. Surely 
we have no question that the law men to whom we 
can give the more individualistic work in the honors 
procedure will be markedly benefited for the test 
of actual legal work in the office, the courts, or the 
halls of legislation. We are sure that such men get a 
vision of the possibilities of scholarship, both crea 
tive and merely expository and collational, which 


worthy of the 


is of the highest value to them 


best in university ideals 


In connection with pushing up the standards 
of the law school, the outsider may venture to call 
attention to the danger we exhibited in the recent 
history of the medica ls and arising apparently 
as a consequence of going too fast. Not that I woul 

urge a retreat, nor that I think the gains not more 
than an offset for the losses. But the destruction of 
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a considerable numbet orthodox, but grade 
medical schools which could not meet the standards 
set up by the various bodies representing organized 


medicine, has apparently stimulated the flow of 


men into the ranks of the irregulars. Chiropra 
osteopathy, naturopathy, and | do not know how 
many other kinds of pathy, have flourished mightily 
Possibly the conditions sur- 


as a consequence, 


rounding the practice of medicine differ so widely 


from those characteristic of the law, that the point 


raised has no bearing. Conceivably the present croy 
ot low grade law schools meets the demand he 
available statistics would certainly indicate that in 


point of student numbers at least the competition 
} 


with the members of this association need occasion 
them no anxiety 
Our forebears have handed down to us few in 


stitutions more precious than the universities, whose 
abounding vitality is attested by their extraordinary 
longevity, a fact which is in its turn witness to thei1 
success in satisfying many of the noblest and most 
insistent of human 


. 1 utterly 
phlegmatic imagination could fail to sense the power 


cravings. Only a1 
of the universities of our day to serve, as no other 
agency can, a social order crying aloud for the re 
fining and spiritualizing forces that lie at their com 
mand. 
could fail to wish that they should en 
control of all their resources thus to meet in fullest 


measure the call of privilege and opportunity. 
I 


And only the most cynical and misanthropic 


y complete 


as these resources of men and books and a 
are coordinated and marshalled in effective array 
can the universities reach their complete stature and 
accomplish their allotted task. 

As for the law and the schools which train its 
practitioners, its judges and its scholars 
ever a time or a society which cried out more pathet 
ically tor the enlightenment and inspiration which 
can only come from men who are soundly discip 
lined in the deeper implications of legal institutions, 
and who thoroughly apprehend with 
searching intelligence the indispensable functions 
of these institutions in 
such as ours; It is the opportunity to meet this 
poignant need contronting the schools of law that 
renders us all so keen that they may secure from 
the rest of the university all that 
utmost confidence that my col 
1 the paths 


was there 


broad and 


a social and economic order 


is possible to 
give. I have the 
leagues in the faculties of law will fin 


that lead to these most desirable results, and | offe 
them such help as a well-meaning layman can com 
mand. 


Signed Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 


publication, that the subject treated is one which merits 
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V. Row! 
and Massachusetts Bars 
in the office-routine of the old student-days in the 


Evarts office, he had acquired, in addition to great 
knowledge of the law, a beautiful, firm, rounded hand- 
writing, like that of his own signature, which we have 
printed here, beneath the Sargent portrait; and it was 
his habit, after analyzing a complicated record at Stock- 
bridge, during the summer, to spend the early fall, 
before the opening of Court, at the Bar Association, 
in writing out, with his own hand, a complete brief, 
sometimes, two or three, for the Supreme Court of the 
United States. The manuscript was smoothly written, 
with almost no correction, and, in the course of my long 
lifetime of prodigious legal literary work, I have never 
a manuscript, or “copy”, even approaching his. 
for clearness and beauty of text. He had deliberately 
thought-out his whole line of argument, during the 
summer, and merely had to put it on paper. He used 
only a few notes, in pencil, as a working memorandum, 
at any time, and, usually, had none. At the same time, 
too, he had acquired the habit of dictating, with great 
facility, but continued to write an unusual number of 
letters in long-hand. 

His life, though intensely intellectual and contro- 
versial, from day to day, was dominated by the affec- 
tions and the demands of the family circle. The sweet- 
ness and light of the smile, that captivated courts and 
juries, found their way into all details of daily routine 
Its good-cheer refreshed all of the life-currents, and 
left the ever-youthful, benevolent face, even at eighty 
five, almost without a wrinkle. Confident that he had 
finished his course, he died, like a child, with a perfect 
trust and a confident faith. With a New England con 
science, he was, naturally, a Unitarian, with all the 
supreme faith and confidence of that belief. The work 
being finished, the heart was allowed to stop—this was 
on May 14, 1917—as he announced to a very dear wife: 
“I think this is the end”. 

All this means that we are here dealing, not only 
with startling brilliancy, and character benignly per 
sonified, but, to larger purpose, with a Great Man 
When Emerson declares that “men of character are the 
conscience of the society to which they belong”, it is 
merely a roundabout way of saying that they are our 
Great Men, our leaders in thought and action \s 
Carlyle puts it: “The history of what man has accom 
plished in this world is at bottom the history of the 
Great Men who have worked here. They were the 
leaders of men, these great ones”. And, again, he says 
“We cannot look, however imperfectly, upon a Great 
Man, without gaining something by him. He is the 
living light-fountain, which it is good and pleasant to 
be near”. This latter quality was this man’s inborn 
strength. His face carried the light of his spirit, and, 
insensibly and without warning, all his juries, all courts, 
and all of his, literally, innumerable audiences, melted 
like sun-lit snow, before his glance, and jovously fol 
lowed his thought and direction. Wherever he pointed, 
there they went. We all felt the spell—even our Eng 
lish friends, during the daily addresses of his Ambassa 
but no one could describe its power, or the 
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source oi its appeal. This, however, we did know—no 
one, at any time, has ever spoken, on occasion, so 
freely and copiously. On the average, including court 
work, his addresses and “talks’’ numbered two hundred 
per year, or over eight thousand in forty years. A 
unique personality, on all occasions, his entrance and 
presence always seemed to fill the room, giving a com- 
forting feeling of security, satisfaction and complete- 


ness 

That being the man, what were his foundations 
and training? Magnificent. Introduced to William M 
Evarts, then leader of the American Bar, by Rufus 
Choate, he entered the office of Butler, Evarts & South 
mtayd, and became a partner, the firm becoming Evarts, 
Southmayd & Choate, in 1859. This association and its 
successor firm continued for forty years, until the Eng- 
lish Ambassadorship. He built on the Evarts founda- 
tion for twenty years—1859 to 1879—when he startled 
the world by his triumph on the re-trial of General 
Fitz-John Porter, the greatest military case of modern 
times, resulting in the complete restoration of General 
Porter’s rank. 

During those twenty years (1859-1879), he had, 
under the old-time general practice and through con- 
stant contact with his partners, Evarts and Southmayd, 
prepared himself thoroughly for the development of the 
modern industrial, financial and corporation era and 
practice (1876-1905), in the course of which his life 
was a daily triumph in every branch of the law and 
public service. 

These glittering general statements may be interest- 
ing, but the persistent inquiry now crops out: What did 
this man really accomplish, after all? We must have 
the concrete results. Here they are: 

1. General Fitz-John Porter’s Case, just men 
tioned, the world’s most important Military court-mar- 
tial. This was in 1878-9 

2. Commander McCalla’s Case—a great naval 
court-martial and a triumphant vindication, displaying 
Mr. Choate’s easy versatility. 

3. The founding, in 1869-70, by his enthusiastic 
personal support and suggestion, of those extraordinary 
instrumentalities for public-welfare service, The As- 
sociation of the Bar of the City of New York (which, 
triumphantly, broke the power of “Boss Tweed”), The 
Metropolitan Museum of Art (potentially, the world’s 
greatest Art Museum) and The Museum of Natural 
History (the world’s greatest collection of natural 
objects)—all now functioning efficiently, performing, 
in New York, a public service of incalculable value to 
America’s growth and development, and all constantly 
supported by his daily attention and service 

4. The defeat, in 1883-4, with his old friend, 
James C. Carter, of the movement for Codification of 
American Law, through the overwhelming and crushing 
defeat, for all time, of the “Field Code”, of David 
Dudley Field, in the New York Legislature. This in 
volved work at Albany, throughout the winter and 
spring—an exhavsting, difficult and very brilliant ac- 
complishment 

5. In 1884-5, in Loubat vs. LeRoy (Union Club 
of New York) and in Hutchinson vs. New York Stock 
Exchange, the »riumphant establishment of the Amer- 
can law goveraing the rights of members of clubs, ex- 
changes, and other voluntary bodies. In these years, 
also, he was preparing to close, for the plaintiff, the 
greatest civil case ever tried in the State or Federal 
Courts of New York—the case of The Banque Franco- 





Egyptienne vs. John Crosby Brown and others, a suit 
for alleged deceit, in the form of an equity suit for an 
accounting, against some of the leading banking inter- 
ests in New York. The record was enormous (between 
four and five thousand printed pages) and he retained 
Elihu Root, to help him It came on for a hearing 
in 1887-8, in the United States Circuit Court, before 


Judge Wallace, and was one of the very few cases 
in which he was unsuccessful The litigation had 
lasted twelve years, beginning in 1875 

6. In 1895, the successful trial of the Interna 
tional Yachting Controversy, created by Lord Dun 


raven’s complaint, as to the Valkyrie II] and Defender 
race, involving unsustained charges raudulent bal- 


lasting of the American boat. 


7. The Income Tax Arguments before the Su 
Sb 
preme Court of the United States, in March and May 
1895—the world’s most important constitutional argu 
ments. 
8. The David Neagle Case, of the same period, 
S 


in the United States Supreme Court, involving the vin 
dication of the power and right of the Federal Courts, 


and of all Courts, to protect their own ofhicers and 
membership, without regard to State law 

9. In 1896, The Leland Stanford University Case, 
in the United States Supreme Court, involving the 
endowment of that seat of American Culture 

10. Also, in 1896, the Bell Telephone Case, in 
volving, in the Supreme Court, the validity of the whole 
patent. 

Bu: In 1894, the Presidency of the New York 
Constitutional Convention, and the triumphant cam 


paign, resulting in the adoption of the Constitution of 
the Convention. He and his old friend, Elihu Root, 
took a house together in Albany. Mr. Choate was 
President of the Convention and Mr. Root was Chair- 
man of the principal Committee and floor leader, and, 
together, with the hardest kind of work, during a hot 


summer in Albany (one of the most intensely disagree 
able places, for heat, on the Continent), they made a 
new Constitution for the State, which, through equally 
hard work in the fall, the voters accepted, and it has 
been, and is, still, a great and efficient Constitution for 
the most important State in the Union. This was all 
attributable to the explanatory speech of Mr. Choate 
in Cooper Union, supplemented by a letter, in his beauti 
ful characteristic handwriting, publish y the New 
York Tribune in fac-simile. 

I spent much time at Albany during the Conven- 


tion, and never saw Mr. Choate so earnestly and sin- 
cerely devoted to the work in hand as he was in that 
Convention, except in the work of The Hague Confer 
ence, of 1907, to which I shall refer. He really put 
into the work of that Convention, and into its Constitu 
tion, the best that was in him, a whole lifetime ot 
experience and of intellectual and spiritual exaltation 
and refinement, and he won. The people took him at 
his word, trusted him, and, in a complete reversal ot 
what was assumed to be the popular temper and desires, 
accepted and adopted the whole work of the Conven 
tion 

In that campaign, for the adoption of the Const 


tution, the people of the State came to know him and 
to trust his leadership. It was, beyond all question, the 
most striking instance, in all our history, of the distinct 
triumph of the personal leadership and force of a 
Great Man of the People—for, let it not be forgotten, 
in 1894-5, the popular sentiment was fixed and sullen, 
and wholly against him, and he had to reverse its atti 








in 
Wa 
me} 
nat) 
187 
Bee 
sum 
In 

at | 
time 
sim] 
sett] 
won 
cess 
ship 
Whe 


sucl 










































tude, complet this pure unenthusiasti 
ind technica ] 
12. Presidency (1899) of the American 
Bar Associatior1 1 tribute to, and acknowledg- 
ment of, his twenty years in the leadership of 
the Americat r, an honor, as we have noted, 
onferred o1 m, notwithstanding his absence, 
England, as erican Ambassador 
13 The English Ambassadorship, of seven 
ears (1899-] Naturally olume could, 
ind must, event be writter this subject 
Suffice it to say that, during every day and night, 
yf all that per e was called upon for those 
marvelous spec s and addresses which the 
English | fore, been total strangers 
Che talks at resses covered all the subjects 
yf American a1 nglish and relations, 
and it came naturall that the 
Inglish gre him as one of their own, 
He, for the f time, showed them an Amer- 
can Gentlema nsummate round train- 
ing, experiet culture, who, easily, met 
them on thei ground, and became one of 
themselves spitality ners and en 
tertainments English eves, was a marvel of 
warmth, cordialit nd refinement, with infinite 
experiences, int ting to the last degree. His 
service gave the glish seven vears of intense 
yy and pleasu \ personal friend of King 
{ ,eorge he ha I ntimate personal trend 
f his tathe I vard 
In all t t the broad foundations 
ind traditions s partner and old friend, 
William M the greatest lawyer, states- 
man and dy t that American life has ever 
produced \ tically handsome man, of 
superb and dot ting dignity and force, he cap 
tured Europe 1872, at the World’s greatest 
nternational a tratiol the Geneva Arbitra- 
tion of the Ala Claims—and, pouring out, 
without measur s liberal private fortune 
(never compet he set up a hospitality, at 
linners and tertainments, the delight of 
urope, whicl e an indelible impression as 
to the magni liberal culture of American life 
\(r. Choate ha e advantage of that prestige and tradi- 
tion. For twet five years Evarts gave to his Country 
he best of his | service. In 1864, he made two 
trips to L ls ed the fitting out of Confed 
erate cruisers 1860 he had trimphantly argued the 
Lemmon S the United States Supreme 
Court. The Pr ises had been successfully argued 
1863. In 1868 Country was saved another Civil 
War by his s n defending against the Impeach- 
ment of Presi t nso1 hen, following his inter- 
national triut the Alabama claims, at Geneva, in 
1872, came the s greatest jury case—the Tilton 
Beecher Case 1875, in hich his five 
summing-uy as fresh as at the beginning. 
In 1876, he de | the great Centennial Oration, 
at Philadelphia n 1877, he again, for the second 
time saved on Civil War. by 
simple device the Electoral Commission, which 
settled the Hay: ilden Controversy, and in which he 
won for Haves en followed 1877-1889), in suc- 


cession, an Attorney-Generalship, Secretary-of-State- 
ed States Senatorship for New York 
at Mr. Choate’s genius, building on 
accomplish the truly 


ship, and Unit 
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such a foundation, was able 
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stupendous results of his career? And, yet, for this 
unexampled career of Evarts, no biography has ever 
been written. It seems incredible—for he had a direct- 
ing and dominating share in building the most vital 
portion of our history and national life. Mr. Choate’s 
career, although depending on the developments of his 
own genius, really flowed into, and naturally and logic- 
ally continued, that of Evarts. The two, together, com- 
pleted, and were directly and intimately responsible for, 
the American life of today—more so than any other 


influences 


14. In 1907, Mr. Choate was made Chairman of 
the American Delegation, at The Second Hague Con- 
ference. If his work at the Constitutional Convention, 
of 1894, may be called intense, absorbing all his per- 
sonal interest, the work at The Hague may be fittingly 
described as a consuming fire. He, literally, threw his 
life away in the work of that Conference. I spent two 
weeks at The Hague, that summer, in the warmest part 
of the work, and the most critical period of the Con- 
fereyce. I watched the whole procedure closely, and 
found that Mr. Choate dominated every detail of the 
work and the entire membership of the Conference. In 
his 1912 Princeton Lectures on “The Two Hague Con- 
ferences” (Princeton, 1913), he refers to the following 











results, of the Second Conference, as triumphant ac 
complishments ; here they are: 

(a) There was, for the first time, the outlawry 
of war between nations—in this case, by the American 
proposition and treaty providing for Compulsory Arbi- 
tration for Contraci debts. That, alone, Mr. Choate 
insisted, was worth’the whole cost and trouble of the 
Conference. 

(b) The actual and full establishment, with pro- 
cedure, of a real Court of Arbitral Justice, leaving open 
only the question as to the manner of selecting the 
Judges, a detail concerning which the United States 
built up an artificial controversy lasting two or three 
years, wholly failing to understand the fact that the 
Court was an American institution, actually and in 
detail completely established. The method of choosing 
Judges was regarded as an unimportant detail. 

How this actual accomplishment, at The Hague, 
came to be overlooked, in the silly and ineffective pro 
visions of the amateurish Versailles Treaty for a 
World’s Court, I have never been able to understand. 
The World has actually had a World's Court ever since 
1907, with all procedure carefully worked out in the 
Conference, after an all-summer’s debate. Besides, 
Geneva is no place for a World's Court; The Hague 
is the only fit place, with a truly cool neutral atmos 
phere—unless we also include our own Washington 
Then, too, there is the Carnegie Palace of Peace—what 
of that? 

(c) The establishment of the International Court 
of Appeal in Prize Causes (by the assent of thirty-two 
nations). 

(d) Complete and fixed provision for a third 
Conference “at a period analagous to the time which has 
expired since the last Conference’, which, Dr. James 
Brown Scott assumes (Choate, “The Two Hague 
Conferences”, Introduction, p. ix), creates of the Con- 
ference a “permanent international institution”, and 
which, as Mr. Choate declared (“The Two Hague Con- 
ferences,” p. 86), “necessitates” the calling of The 
Third Conference. What excuse can be made for the 
failure to call it, and how shall we explain the shift 
from The Hague to Geneva? 

(e) Practically, the agreement of thirty-two na- 
tions (all but Germany, really) on a General Arbitra- 
tion Treaty. 

(f) The vote of twenty nations in favor of im- 
munity of private property at sea 

These results are really Mr. Choate’s personal tri- 
umphs. The Latin procedure, with its smothering of 
general and public debate, could not muzzle him. He 
managed, in some way, to have a full discussion on all 
subjects. 

15. The Balfour Reception was his last act, and, 
while he was undoubtedly conscious of this final ex- 
cessive draft upon his heart-action, in receiving his very 
dear old friend, as England’s representative, he did not 
hesitate a moment, but, like any other soldier of the 
Lord, put on his armor and marched to his death, in 
his eighty-sixth vear. He was very fond of Balfou 
and wished to give him every possible aid, like that 
which might come from his own prestige, in such a 
participation in Balfour's welcome to this country 

Genealogically, there is something to be said. Mr 
Choate, dying in this way, on May 14, 1917, was born 
at Salem, Massachusetts, Jan. 24, 1832, son of George 
and Margaret Manning (Hodges) Choate. He was 
married Oct. 16, 186] Caroline Dutcher, daughter 
of Frederick A. Sterling, of Cleveland, Ohio—a very 


‘ . 
t 


charming woman and a loving and devoted wife and 
S ~ 
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mother, called upon to accommodate and subordinate 
herself, in that most difficult of all roles for any woman, 
as the life-companion and support of a man of genius, 
one of the truly Great Men of his generation. They 
had five children, three sons (Ruluff Sterling, George 
and Joseph Hodges Choate, Jr.) and two daughters 
(Josephine and Mabel). Mrs. Choate, one son (Joseph 
Hodges, Jr.), and one daughter (Mabel) are (1928) 
now living, in New York, and at Stockbridge, Mass 
lhe daughter has devoted herself to her mother and 
the great Social Welfare Work of New York, and 
the son’s New York legal firm ts, at present, Evarts, 
Choate, Sherman & Léon. Dr. Choate, Mr. Choate’s 
father (1796-1880), also a native of Salem and a gradu 
ate of Harvard College (1818), was widely known as 
a skilled physician, and represented Salem in the Gen 
eral Court for several years. His mother was a daugh 
ter of Gamaliel Hodges, of Salem. By both lines, Mr. 
Choate descended from early colonial stock, and was 
related, directly and collaterally, with some of the most 
memorable characters in New England history. The 
original American representative of the Choate family 
was John Choate (1624-95), a native of Groton, Box 
ford, Colchester, England, who emigrated to Massa- 
chusetts in 1643, settled at Chebacco (now Ipswich), 
and was admitted a freeman of the colony in 1667. 
From him and his wife, Anne, to whom he was married 
in 1660, the line of descent runs through their son, 
Thomas Choate (1671-1745), first of the family on the 
ancestral estate, Hog or Choate Island, and representa 
tive of Ipswich in the general court (1723-25-27). 

The best known, of this family, was his father’s 
cousin, our wonderful Rufus Choate, who, even after 
the lapse of seventy years since his death, still holds 
a name and place at the American Bar to which none 
has succeeded. He has recently been described as “The 
Wizard of the Law,” but that does not enlighten us, 
and he still remains our man of mystery and power 

Mr. Choate was prepared for college in the public 
schools of Salem, and was graduated at Harvard Col- 
lege, in 1852, ranking fourth in the class, of which his 
elder brother, William Gardiner Choate, was the first. 
This brother we all knew as “Judge Choate’’—a former 
judge of the United States District Court for the 
Southern District of New York, one of the ablest 
advisory lawyers ever produced by the American Bar, 
and one of the most strong, sincere and lovable char- 
acters in two generations of remarkable men. Charles 
I’, Choate, another brother, the father of the recently 
deceased (1928) leader of the Boston Bar, bearing the 


same name, was really the creator of the modern Old 


Colony Railroad System, in Massachusetts, of which 
he was president for a great many years. Among Mr 
Choate’s classmates were many men who have since 
won prominence and position. He then entered the 


llarvard Law School, where he was graduated LL.B 
in 1854, and, after an additional year of reading and 
practice in the office of Leverett Saltonstall, in Boston, 
vas admitted to the Bar of Massachusetts, in 1855 
His professional career was short in his native State 
and, in the same year, after a trip to the West with 
his brother William, as far as Davenport, Iowa, he 
made his home in New York City His first con- 
nection (1855) in New York was with the firm of 
Scudder & Carter, of which James C. Carter, his 
old friend, was the leader, but, upon presenting the 
letter of introduction from Rufus Choate to William 
\l. Evarts, to which we have referred, prophetic in its 
reference to the possession by Mr. Choate of those 
ualities which were bound to win fame and leadership 
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he bar, he ted to enter the office of Butler, 
Evarts & Southmayd, in 1856. Later (in 1858) he 
formed a partnership with William H. L. Barnes (who 
ereafter became a prominent lawyer of San Fran- 


1 


under the style of Choate & Barnes, which was 
‘ontinued until 1dmission to Mr. Evarts’ firm, which 
then (in 1859 ume Evarts, Southmayd & Choate. 

1884, Evarts, Choate & 


isco), 


[his firm, in turn, became 
Beaman, and tinued until 1901, when, owing to 
the pressure « English Ambassadorship, the firm 


always been an association of 
1 } 


been the foremost legal firm 


; 
vas dissolve 


remarkable met 


n the country) ty years 
This period of forty years ered Mr. Choate’s 
extreme activilt They can be adequately pictured 


] 


ynly by a reas complete enumeration of the more 
mportant matters and controversies which occupied 


him. Sucl imeration we shall now make. In 
the case of Feuardent vs. DiCesnola, he successfully 
defended 1 trial lasting several months (Oct., 1882 

January, 188 the genuineness of General Di 


Cesnola’s colle Cypriote antiquities in the Met- 
ropolitan Museum of Art Then came the Crédit 
Mobilier case, involving the contract for the construc- 
tion of the Union Pacific railroad; and the case of 
Stewart vs. Huntington, brought against “The Big 
Four”, Huntington, Stanford, Crocker and Hopkins, 
to recover a large sum of money, alleged to be due on 
1 contract for the purchase of stock, and involving the 
operations of the builders of the Central Pacific rail- 
oad. In illustrating their relat . Mr. Choate in- 
sisted that, when Huntington took snuff in New York, 
Hopkins sneez San Francis In this case (dur- 
ing the tri i ich, the New York and Brooklyn 
Bridge, the country’s first great suspension bridge for 
general trafh ledicated ar pened for use), Mr. 
Choate was op] 1 by Roscoe Conkling, it being the 


latter’s first rance in court after his resignation 
of the U. S. se rship, and Mr. Choate seized the 
opportunity to pay to his opponent’s stainless reputa- 
tion as a pul man a glowing tribute, which was 
treasured and never forgotten by Mr. Conkling. The 
cases of Hut 1e New York Stock Ex- 


change and The Union Club), in 
each of whicl is successful securing the rein- 
statement of intiff to membership in the de- 
fendant association, we have already mentioned. The 
trials in those ited very great public interest 
at the time, and presented many novel questions. The 
case of Hunt 1 he Executors of Paran Stevens, in 
which Mr. Choate represented the plaintiff, the well- 
known architect, Richard M. Hunt, was the case in 
which he pictur Irs. Paran Stevens before the jury 
is “the maidet forlorn”. He also appeared for the 
plaintiff in the of Laidlaw vs. Sage, involving the 
liability of Ru Sage for damages, arising from the 
fact, as allege had used the plaintiff as a shield 
and protectior he occasion of the sensational dyna- 
mite explosion in the defendant’s office, in New York 
City—the onl se in which Mr. Choate was ever 
known to ove? examine. He, literally, turned the 
“vest” and other thing of the defendant wrong-side- 
out, to the public gaze. Then, there were the famous 
Maynard New \¥ Election Fraud cases, in 1891-2; 
many famous shipping cases in the admiralty courts; 
various cases fferent jurisdictions, involving at- 
tacks on the i ity of the so-called “Standard Oil 
Crust”, and t Tobacco Trust”, the amount of 
money involved nning into hundreds of millions; 


Vanderbilt, Tilden, Stewart, 





Hoyt, Drake and Hopkins-Searles will cases, and 
all of the important will contests during these 
forty years, the sums involved amounting to still 
further hundreds of millions. Mr. Choate was also 
successful in a somewhat extraordinary case before the 
Interstate Commerce Commission, in securing, against 
the score or more of railroads centering in New York 
City, a very material reduction, and graduation and 
soning, in freight rates on malk, which the railroads had 
refused to change for many years, all for the benefit 
of the farmers in near-by territory, supplying the milk 
for the New York market. This was the first case in 
which graduation and zoning had ever been worked 
out in American railroading. It affected the whole 
New York milk supply, and the ruling controlled for 
many years. I think he never accepted but one retainer 
from Jay Gould, in a case, on behalf of Western Union, 
involving old Bankers and Merchants affairs. That 
was the only case in which I ever knew his voice to 
show weakness and huskiness in summing-up—owing 
to extreme heat in the month of June. He never grew 
stale in practice, and, after returning from England, 
accepted retainers in the most modern of litigations, 
the Third Avenue Railway Case and the Metropolitan 
Securities Case. He successfully represented the 
“Standard Oil Trust” throughout its whole prescribed 
career, with Mr. Rockefeller’s keenest appreciation 
\ll attacks were warded off. 

Mr. Choate appeared very frequently before the 
Supreme Court of the United States, where he argued 
many great cases, including those which have presented 
the most important constitutional questions of this gen- 
eration. Of the more important cases, presenting 
questions not chiefly constitutional, there were Gebhard 
vs. Canada Southern Railway Co., involving novel 
questions, constitutional and otherwise, concerning the 
rights of holders of foreign railway bonds; Miller vs 
Mayor, etc., of New York, involving the lawfulness of 
the structure of the first New York and Brooklyn 
Bridge; the case (heretofore mentioned) of David 
Neagle, who shot Judge Terry in defense of Mr 
Justice Field, of the U. S. Supreme Court, where the 
question presented related to the right of the U. S 
Government to protect its own officers within the terri- 
torial limits of a state, as against the enforcement of 
state laws; the Stanford case (also mentioned above), 
which involved the right of the U. S. Government to 
collect many millions of dollars from the estate of the 
late Leland Stanford, which would have deprived Stan- 
ford University, in California, of nearly its entire sup- 
port—Mr. Choate’s appeal for the university resem- 
bling that of Webster for Dartmouth College ; The Bell 
Telephone case, heretofore mentioned, which involved 
the validity of substantially the entire Bell telephone 
patent; other important patent cases in that court and 
elsewhere ; the Behring Sea case, in which Mr. Choate 
represented the Canadian government, and which pre- 
sented the question of the government’s right to seize 
and condemn Canadian and other vessels engaged in the 
sealing fishery in Behring Sea, and involved many 
delicate and important international questions; The 
New York Indians case, involving the rights of the 
New York Indians, under various statutes and treaties, 
which deprived them of their lands, in consideration 
of limited reservations granted in other localities ; The 
Berdan Arms Case, involving the right of the widow 
of General Berdan to compensation fron: the govern- 
ment, for its use of his very valuable patents in the 
manufacture of the rifles used throughout the rebellion ; 
the Pullman Palace Car case, which involved a novel 
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controversy over several millions of dollars, arising out 
of the lease between the Central Transportation Co 
and the Pullman Palace Car Co.; the Southern Pacific 
railway land grant case, involving the right and title to 
very large grants in the West; and the alcohol-in-the- 
arts case, upon which, according to the Attorney-Gen 
eral of the United States, depended the disposition of 
fifteen or twenty millions of dollars, and which involved 
the right of manufacturers to rebates, under the Ding 
ley Tariff Law, on alcohol employed in the arts 

Famous and successful as his career had been in 
the general practice of the law and in ordinary legal 
controversies, he won a much wider reputation as an 
authority on questions of constitutional and interna- 
tional law. Especially notable, among the cases pre 
senting constitutional questions which he argued before 
the Supreme court of the United States, are the 
following: The case of Philadelphia lire Association 
vs. New York, involving the constitutionality of 
the so-called reciprocal and retaliatory taxation laws, 
against foreign corporations, enacted by many of the 
States; the Kansas Prohibition Law case, involving 
the validity of the Kansas liquor law, perhaps the 
most stringent of modern statutes on the subject; 
the Chinese Exclusion Cases, which presented the 
question as to the general right of the government 
to exclude or deport Chinese immigrants; the Cali 
fornia irrigation cases, which involved the general 
question as to the constitutionality of the irrigation acts 
passed by many of the western states; Manchester vs 
the Commonwealth of Massachusetts, known as the 
Massachusetts fisheries case, involving the constitu 
tional right of a state to protect fisheries in the arms 
of the sea, and within and beyond the three-mile limit ; 
the famous income tax cases (heretofore mentioned, 
argued twice, in 1895), which involved the constitu 
tionality of the Income Tax Law of 1894, and generall\ 
of that species of taxation under the Federal constitu 
tion; and In re Grice, known as the “Texas Trust Law 
Case”, which involved the constitutionality of the 
“Anti-Trust” Law of the state of Texas, which has 
been substantially re-enacted in fully two-thirds of the 
states of the Union. Besides these, many other im 
portant cases, presenting equally important constitu 
tional questions, were argued by him before the highest 
courts of his own and other states 

In 1879 and later, he had, as we have seen, greatly 
increased his national and world-wide repute by the 
Fitz-John Porter and McCalla Court Martials, and the 
International Yacht-Race controversy (Defender- 
Valkyrie III) with Lord Dunraven 

He was always a strong champion of the bar as 
against aggressions or slights from the bench. The 
best instance of his defense of the rights of his 
brethren in the profession is that furnished by his 
presentation, in 1893, of the case of Mr. (afterwards, 
Recorder and Mr. Justice) Goff, as against the charges 
of contempt of court, preferred from the bench by 
Recorder Smythe, of New York. It was a magnificent 
effort, combining, by suave and caustic eloquence, a 
withering satire and sarcasm with a playful wit—all ina 
style of which he was the acknowledged master, and all 
serving to tear absolutely to tatters the formulated 
charges so carefully prepared. The sting had, at the 
same time, been covered with delicious balm, and the 
atmosphere had been cleared for all. It was but an inci- 
dent in a career which will live forever in the annals of 
the bar. His constant thought and kindly consideration 
for the younger members of the profession led them to 
make of him almost an idol. Loved by his brethren, it is 
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not strange that for years Bar Associations from all 
parts of the country, literally from Maine to Cali- 
fornia, and from Illinois to the Carolinas, begged him 
to select his own time, and to speak to them, how- 
ever informally. The absolute confidence, respect and 
affection with which he was universally treated, by both 
bench and bar, were altogether extraordinary and un- 
precedented, and constituted a great tribute to the 
strength and purity of his personal and professional 
character. All this was evidenced, in a singularly large 
measure, by the warmth and affection of the greeting 
extended to him by the Association of the Bar of the 
City of New York, and its guests from different sec- 
tions of the country, on the occasion of the farewell 
reception, tendered him Feb. 20, 1899, on the eve of 
his departure as Ambassador to England. The same 
unusual manifestation of affection and regard was pre- 
sented at a farewell dinner at the Union League Club 
of New York, Feb. 17, 1899 

He was active in all local and national election 
campaigns. He first took the stump for Gen. Fremont. 
in 1856. His allegiance was always with the Republi- 
can Party, whose cause he constantly advanced and 
adorned by his graceful and impassioned oratory. He 
was one of the original and most active members of 
the “Committee of Seventy”, which routed “The Tweed 
Ring”. In the Maynard Election Fraud Cases, of 
1891-2, and during the investigation of the Police De- 
partment of New York City, in 1894, he was again 
prominently active in the Republican and anti-Tam 
many movement, as one of the most energetic pro- 
moters of the cause of honest elections, good govern 
ment and reformed municipal administration. It is not 
generally known, but is the fact, that, without holding 
public office, his time and services were, year in and 
out, constantly sought by, and gratuitously and gladly 
tendered to, public officials, national, state and mu 
nicipal, upon questions concerning the public welfare 

A born orator, he delivered many orations and 
memorial addresses, among which may now be recalled 
those at the unveiling of the Farragut statue in New 
York (1881), of the statue of Rufus Choate in the 
Boston court-house (1898)—really a remarkable word 
picture of himself—the address on “Trial by Jury”, 
before the American Bar Association (1898), and that 
on Leverett Saltonstall (Boston, 1898), together with 
almost numberless addresses before college and other 
societies and at public banquets, those at Harvard com 
mencements, year after vear, for over forty years, be 
ing especially notable. Nobody will ever forget Gov 
ernor “Ben” Butler’s traditional Harvard reception 
(See Hick’s “Arguments and Addresses of Joseph 
H. Choate,” p. 1066). As we have noted, the Eng- 
lish, for seven years, were charmed by his delightful 
talks as American Ambassador. There were many such 
addresses between 1900 and 1907. His general public 
addresses may be said to have begun with that at the 
Metropolitan Fair, in New York City, in 1864, and, 
after that, nearly every day or night, for six months of 
every year, he delivered one or more speeches and 
addresses 

He was always socially popular, and had a great 
reputation, extending throughout the world. as an after- 
dinner speaker, having, since his first important after- 
dinner speech in New York City, at the annual dinner 
of the Friendly Sons of St. Patrick, in 1861, been con 
stantly, year after year, called upon to preside and 
speak at public dinners, not only in New York, but 
throughout the Union. Words will not serve ade 
quately to describe his eloquence, sparkling wit and 
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Massachusetts, and only 33 per cent., those of Jan.- 
Feb., 1928! 

He was president of the New England Society in 
the City of New York (1867-71), at whose annual 
dinners, among the most famous in the world, for fifty 
vears, some of his best and most characteristic speeches 
were made, of the Harvard Club, (1874-78), of the 
Union League Club (1873-77), of the Century (1912- 
17), of the New York City Bar Association (1888-9), 
of the New York State Bar Association (1906-8), of 
The American Bar Association (1898-9), of the New 
York County Lawyer’s Association (1912-15), and of 
the Harvard Law School Association (1896), and was a 
member of the Union League, University Harvard City, 
Metropolitan, Riding, New York Athletic, Century and 
Down Town Clubs, and of many other clubs and socie- 
ties and numerous associations and museums, including 
the Metropolitan Museum of Art and American 
Museum of Natural History, of both of which, as we 
have heretofore explained, he was an earnest founder. 
He was also president of that great charitable organiza- 
tion, the New York State Charities Aid Association, 
of the New York Association for the Blind and of the 
New York Hospital (Governor), in all of which he 
took a deep personal interest. 

Despite his eminent qualifications for any position, 
and notwithstanding great urging, he steadily refused 
to seek public office. Once, by request, he became an 
independent candidate for a U. S. senatorship, in 1895- 
96, as against a party machine ; but, with that exception, 
and save for occupying the presidency of the New 
York state constitutional convention of 1894, he never 
otherwise emerged from private life and professional 
business. In that respect, his whole life had been based 
upon the principle that the office must seek the man, 
but that the good citizen is bound to accept office, when 
it comes to him, at any personal sacrifice. Public opin- 
ion, during the latter part of the year 1898, pointed to 
him as the man best fitted to become ambassador to 
Great Britain; and President McKinley appointed him 
to that high office. The appointment was received with 
exceptional enthusiasm and commendation in both 
England and America. He was regarded as repre- 
sentative, in training, culture and refinement, of the 
very best there is in the Anglo-Saxon race. His ac- 
ceptance of the office, however, involved material sacri- 
fices, probably greater than those which any American 
citizen has ever been called upon to make for the public 
service 

Of his work as president of the constitutional con- 
vention, it has been justly said, that to be presiding 
officer of a constitutional convention of the State of 
New York is a great distinction, an honor to be ac- 
quired only about once in a generation, and that, in 
the judgment of men like John Bigelow, who had sat in 
previous conventions, no man ever quite reached the 
standard of Joseph H. Choate, 

Unknown to the world at large, his broad, catholic 
and charitable spirit was constantly manifested in works 
of charity; and, notwithstanding the drafts upon his 
professional time, his services as a lawyer were repeat- 
edly given, gratuitously, to some public cause, or to 
clients too poor to pay a fee; and for them his skill 
was employed even more persistently and earnestly than 
in the ordinary cases where fees were paid to any re- 
quired amount. 

What was so often attributed solely to his genius 
and good fortune, was, really, the result of his pains- 
taking forethought and hard work in preparation 
The amount of his intellectual work was surprising 

















—less so, however, when one bears in mind that he 
absorbed facts and developed arguments with a 
facility truly phenomenal and all his own, that he 
took his full summer-holiday, that his habits of 
life were absolutely regular and systematic (naturally 
so, and without pretence), that his health was perfect, 
and that, for twenty-five years, it was his practice, each 
day, to take ample physical exercise in the open air, 
usually in walking, driving and horseback-riding, of all 
of which forms of exercise, due, in part, to his great 
love of nature, he was passionately fond. A daily 
horseback ride, and a ten-mile walk into The Bronx, 
when possible, were the established routine, even after 
he was sixty-five. This was due to the strong Hodges 
constitution. 

He knew everybody worth knowing, both at home 
and abroad. His personal friendships, always warm, 
with such men as King Edward, Balfour and Ear! 
Grey, in England, and Dr. Charles W. Eliot, of Har- 
vard, Dr. Nicholas Murray Butler, of Columbia Uni- 
versity, President Roosevelt, Mr. Evarts, Chief Justice 
White, Mr. J. P. Morgan and many others, were a joy 
forever. In 1881, Theodore Roosevelt, who was about 
to enter Mr. Choate’s office as a student, suddenly an- 
nounced, in the early autumn, that “the Boys of the 
21st Assembly District” wanted to nominate him for the 
Assembly. ‘‘What shall I do, Mr. Choate’? “Well, 
Theodore’”’—he always called him “Theodore”—“go 
it, you will have to accept. That ends the law’. And 
so, President Roosevelt’s political career began. Mr 
Choate was a thoroughly genuine man, always cheer 
ful and cordial, without any vanity or pose; and, out 
of these splendid friendships, and the fervor and glow 
of the human contacts in his extraordinarily broad club 
life, and in his charitable and public-welfare work, he 
got constant joy and abiding pleasure. They gave him 
the necessary relaxations from the high pressure of his 
fearful daily tasks. 

His instinctive belief in God and his knowledge 
and appreciation of the Bible, apt quotations from 
which he constantly employed, were notable character- 
istics. With that great Book of the human race, read 
by him with an enlightened understanding, he was un 
usually familiar, and to it he paid the homage of abs: 
lute reverence. As he himself said of Rufus Choate 
so we may sav of him: “This Book, so early absorbed 
and never forgotten, saturated his mind and spirit more 
than any other, more than all other books combined. It 
was at his tongue’s end, at his fingers’ end, always close 
at hand”. 

On Mr. Choate’s death, Memorial Meetings and 
Services were held by all New York State and Na 
tional Clubs and Associations—all of great significance 
and inspiration, those of the Union League Club, the 
Century, The Association of the Bar, and of the 
Museum of Natural History and the Metropolitan 
Museum of Art having a specially important and inti 
mate bearing on the personal and public regard in which 
he was held. There were many delightful societies and 
groups in New York, like the old “Round Table” and 
the “Thursday Evening Club’, to most of which he 
belonged, and the purpose of which was to keep alive, 
in some sensible way, an appreciation of the best in the 
original culture and refinement of the old time. To 
these, his loss was a personal grief. Mr. Choate’s Me 
morial Medal, the first medal ever issued by the Cen 


tury Club. was the work (as a labor of love) of his old 
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friend, Henry Adams—a wonderful masterpiece in 
silver and bronze. It was a wholly extraordinary trib- 
ute of affection and respect from what is, perhaps, the 
only real club in the world, at any rate, one of the ver) 
few clubs that, in spirit and practice, work out a true 
conception of club-life 

The forty years of his extreme activities cover the 
whole of the modern era and development in the in 
dustrial and corporation life of the nation ri 
and service were probably more important in that de 
velopment than any other one element. The nature of 
his constant employment during that time was sucl 
that he was continuously, days and nights and on the 
Lord’s Day, engaged in advisory work, and in produ 
ing an immense and immeasureable literary output—in 
pages, counted by thousands. From, literally, countless 
arguments and speeches, the Century Company pul 
ished (in 1901 and 1911) two volumes of “Addresses 
Mr. Wellman published selected arguments an 
speeches, and Professor Frederick C. Hicks, of C 
umbia University, published, in 1926 (West Publis! 
ing Co.), what may be considered the definitive and 
final edition, sufficiently near to completeness, of all 
irguments and addresses—a volume of twelve hundred 
pages, on thin paper. All this, with Mr. Martin’s 
“Life” (Scribner’s 1920), the book of Mr. Charles H 
Strong (Dodd, Mead & Co., 1917), and the Princeton 
University Press Edition (1913) of Mr. Choate’s 1912 
“Princeton Lectures on The Second Hague Confe1 
ence’, makes as satisfactory a literary picture as one 
may reasonably expect 

No mere words, his own or others Cal nvey an 
adequate impression of his personality, and no artist's 
brush (not even when handled with a Master’s touch, 
like that of his dear old friend, Charles S. Sargent, in 
London, in 1905, reproduced in these pages), could 
catch the varying moods, and the wonderful spiritual 
life and light, of the superlatively attractive frame and 
form of the earthly housing of this Great Soul 

From his experiences at The Hague, he knew per- 
fectly what was going on in Europe, and had a very 
keen appreciation of the meaning of the War, and its 
savage attack on civilized life and societ | 
and French friends had his heart’s whole sympathy 
and, knowing our obligations, from the very start, to 
support civilization, he languished in mis 
three years (1914-17) of inactivity and delayed prep 


aration. 

By forcing America into the War, and, at the last, 
joining in receiving and encouraging his old friend, 
Balfour, he had died, as he would have wished, in the 
general act of saving the life of our modern civilization 


Che great Cathedral Chimes had sounded their last 
stroke, for him the problem of existence had been 
solved, and all was still. There could not possibly be 
a happier illustration of the often-repeated, almost 
hackneyed, but very lovely, poetic vision of our own 
| ongfellow, in his noble Psalm of Life It may ave 


become common, but its spiritual qualit 5 
after all, the most common and universal thing in 
human life is spiritual power. The poet’s words ring 
true: 

“Lives of Great Men all remit 


= 


We can make our lives sublime 


\nd, departing, leave behind 
lootprints on the sands t 
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DEPARTMENT OF CURRENT LEGISLATION 


Settlement of War Claims Act of 1928 
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Vew York Bar; Formerly Assistant Legislative Counsel, U. S. Senate 


It is impossible here to set forth the competing in- 
terests of various claimants, the innumerable questions 
of policy, the problems of international law, of federal 
law particularly in respect of the property held by the 
\lien Property Custodian. It is only necessary to state 
here that the solution of these three problems was one 
of the most difficult and intricate which has ever faced 
a Congress. In this Act as passed by the House of 
Representatives (H. R. 7201) there was a declaration 
of policy which read as follows: 

“Sec. 2. In pursuance of established American doctrines, 

it is hereby declared that the claims of nationals of the United 
States against Germany, as determined by the Mixed Claims 
Commission, United States and Germany, shall be settled by 
the ultimate payment in full by Germany; that all property of 
German nationals held by the Alien Property Custodian shall 
ultimately be returned, together with the accrued interest and 
ther earnings thereon; that the claims of German nationals 
against the United States for reasonable compensation for 
certain of their ships, radio stations, and patents taken or used 
by the United States shall be adjudicated and the amounts 
determined to be due shall ultimately be paid in full.” 

The Senate struck out this declaration and it is not 
included in the Act as passed, undoubtedly because of 
a conviction that the Act speaks for itself as setting 
forth the present policy of Congress in the settlement 
of these war claims and at the same time avoids any 
possibility of embarrassing a future Congress if a dif- 
ferent policy for the final disposition of these war 
claims becomes necessary. 

The Act itself may be split up into two divisions, 
which correspond generally with problems as stated, 
the first division dealing with problems one and two as 
they relate to Germany, and to Austria and Hungary, 
respectively, and the second division dealing with prob- 
lem three. The claims of nationals of the United 
States against Germany and the claims of German 
nationals against the United States are dealt with in 
section 2, 3, and 4, and section 4 establishes a German 
Specia! Deposit Account, Section 5, 6, and 7, deal simi- 
larly with the claims of the United States and its na- 
tionals against Austria and Hungary, and the claims of 
Austrian and Hungarian nationals against the United 
States. The remainder of the Act dealing with problem 
3 is mainly devoted to amendments to the Trading With 
[he Enemy Act, which provide for the innumerable 
and exceedingly complex problems in respect of the 
return of the property seized by the Alien Property 


Custodian 


Claims of Nationals of the United States against 
Germany 


The claims of nationals of the United States 
against Germany are to be paid off in accordance with 
the awards made by the Mixed Claims Commission.’ 
[he Commission was organized October 9, 1922, and 
by the terms of the Agreement and by an exchange of 


See Senate Report No. 273. 70th Congress, Ist Session, pages 
9 and 10, and House Hearings on H. R. 10,820, Return of Alier 
Proper N 1, pages 103ss, for comments on the work of this Com 
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notes between the German Chancellor and the Ameri- 
can Ambassador only those claims, notices of which 
were filed with the Department of State on or before 
April 9, 1923, were to be considered. Claims aggre- 
gating one and one-half billions of dollars were filed 
within that period. Section 2 (j) of the Act requests 
the President to enter into an agreement with the Ger- 
man Government by which claims may be filed “with 
the Department of State before July, 1928” and if such 
an agreement is reached all such claims will be subjecr 
as to the provisions of the Act. 

The commission was given jurisdiction to pass 
upon the following categories of claims: 

(a) Claims of American citizens, arising since 
July 31, 1914, in respect of damage to, or seizure of, 
their property, rights, and interests within German 
territory as it existed on August 1, 1914; 

(b) Other claims for loss or damage to which the 
United States or its nationals have been subjected with 
respect to injuries to persons, or to property, rights, 
and interests, since July 31, 1914, as a consequence of 
the war; and 

(c) Debts owing to American citizens by the 
German Government or by German nationals. 

Decisions by the Commission are final, bind both 
Governments, and awards constitute a direct financial 
obligation of the German Government. Awards, and 
estimates of awards, entered as of November 30, 1927, 
to American nationals amount to approximately $192,- 
000,000 (principal and interest) and similar awards to 
the United States Government amount to approxi- 
mately $61,000,000 

Payment of the awards made to the United States 
is postponed by the Act until all private awards are 
paid in full. These awards are to be certified by the 
Secretary of State to the Secretary of the Treasury, 
who can then make payment without having the award 
subject to review by the Comptroller General of the 
United States or by any other officer of the United 
States, section 8 providing specifically for this. Sub- 
division (h) of section 2 contains the following declara- 
tion: 

“(h) Nothing in this section shall be construed as the 
assumption of a liability by the United States for the payment 
of the awards of the Mixed Claims Commission, nor shall any 
payment under this section be construed as the satisfaction, 
in whole or in part of any of such awards, or as extinguishing 
or diminishing the liability of Germany for the satisfaction in 
full of such awards, but shall be considered only as an ad 


vance by the United States until all the payments from Ger- 


many in satisfaction of the awards have heen received. Upon 
any payment under this section of an amount in respect of an 
award, the rights in respect of the award and of the claim in 
respect of which the award was made shall be held to have 
been assigned pro tanto to the United States, to be enforced 
by and on behalf of the United States against Germany, in 
the same manner and to the same extent as such rights would 
be enforced on behalf of the American nationals.” 

\ War Claims Arbiter is to be appointed by the 
President, by and with the advice and consent of the 
Senate, under authority of section 3 of the Act, to heat 
the claims of German nationals and to determine the 
fair compensation to be paid by the United States in 
respect of (1) the merchant vessels seized undet 
authority of Joint Resolution of May 12, 1917 (40 
Stats. 75), (2) the radio station sold to the United 
States by the Alien Property Custodian, (3) any 
patent, licensed, assigned or sold by the Alien Property 
Custodian to the United States, or the use by or for 
the United States of any invention described in and 
covered by any such patent. This section limits the 
total amount to be awarded by the Arbiter to $100,000, 
000 and stipulates that applications for payments under 








this section must be made within two years after the 
date the award is certified, and further provides for 
the immediate appropriation by the United States of 
$50,000,000 to make payments of these awards. 

Sub-division (q) of the section states that this sec- 
tion constitutes the exclusive method for the presenta- 
tion and payment of claims arising out of any of the 
acts by or on behalf of the United States for which the 
section provides a remedy, and contains the following 
consent provision: 

“(q) . . . . Any person who files any claim or makes 
application for any payment under this section shall be held to 
have consented to all the provisions of this Act.” (Similar 
consent provisions appear in respect of other claims under the 
Act.) 

Section 4 creates, in the Treasury, a German 
Special Deposit Account into which are to be deposited 
sums invested or transferred by the Alien Property 
Custodian under section 25 of the Trading With The 
Enemy Act, amounts appropriated under section 3 of 
this Act and all money received by the United States 
in respect of claims of the United States against Ger- 
many on account of awards of the Mixed Claims Com- 
mission. This Fund will consist of (1) 20% of the 
German property temporarily retained by the Alien 
Property Custodiam (approximately $40,000,000. This 
will be discussed under the return of Alien property 
(2) the German share of the “unallocated interest 
fund” (also discussed later) estimated at $25,000,000. 
(3) the immediate appropriation of $50,000,000 pro 
vided by section 3, and (4) receipts from the Dawes 
Plan. Actual payments under the Dawes Plan up to 
September 1, 1928, have amounted to approximately 
$23,000,000 and the estimated annual payment after 
\ugust 31, 1928, is $10,700,000. 








Austrian and Hungarian Claims 


In previous legislation, and in the present act as 
passed by the House, no comprehensive plan had been 
included for the settlement of the war claims of Aus 
trian and Hungarian nationals against the United 
States. A commission known as the Tripartite Claims 
Commission had been established under the terms of an 
agreement of November 26, 1924 (see 44 Stat. 2213) 
between the United States and Austria and Hungary 
Under this agreement certain classes of claims of the 
United States and its nationals (see the 1921 treaties 
of Vienna and Budapest in 42 Stat. 1946 and 1951) 
were to be presented to a commission for adjudication 
within one year from the date upon which the com- 
mission held the first session. The period for present 
ing claims expired on January 25, 1927, and it is esti 
mated that the aggregate of awards in respect of these 
claims against Austria will not exceed $3,000,000 and 
against Hungary $1,000,000. 

The Alien Property Custodian holds about $12.- 
000,000 of property belonging to Austrian nationals 
and somewhat less than $1,000,000 belonging to Hun- 
garian nationals 

Austrian and Hungarian nationals 
against the United States relating to patents and to the 
use by the United States of inventions described in and 
covered by patents, and it is estimated that $1,000,000 
will be sufficient to pay these. 

The Act provides for the settlement of these three 
classes of claims as follows: The awards made | 


> 
2 


have claims 


by the 
Tripartite Claims Commission are to be paid from 
amounts deposited by Austria and Hungary into the 
Special Deposit Accounts (created in section 7 of the 
Act). When Austria and Hungary have deposited 
amounts sufficient to pay these awards the property of 
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pensation to the owners. There is no constitutional prohibition 
against confiscation of enemy properties. And the Act makes 
no provision for compensation. The former enemy owners 


have no claim against the patents or the proceeds derived from 
the sales. It makes no difference to them whether the 

ration paid by the Foundation was adequate or inadequate 
The provision that after the war enemy claims shall be settled 


as Congress shall direct conferred no rights upon such owners 


con 
side 


Moreover the Treaty of Berlin prevents the enforcement of 
any claim by Germany or its nationals against the United 
States or its nationals on account of the seizure and sales in 
question.” 

Congress, however, has repudiated any general 


policy of confiscation in respect of this property (1) by 
the passage of the Winslow Act and (2) by providing 
under this Act for the immediate return of 80 per 
centum of the property still in the hands of the Cus- 
todian. The return of the other 20 per centum is to 
be temporarily postponed and the consent of all claim- 
ants for this postponement is obtained by preventing 
the return of any money or other property (see Section 
14 of the Act) under authority of the Act unless the 
person entitled thereto-files a written consent to a post 
ponement of the return of an amount equal to 20 per 
centum of the money or property. Whether the claim- 
ant desires to call it a 20 per centum postponement or 
a 20 per centum present confiscation is therefore im 
material, for he must consent to it if he is to get 80 
per centum of his property under the Act 


Unallocated Interest Fund 


> 


the Treasury approximately $32,000 
000 built up from interest on bonds purchased with 
money deposited in the Treasury by the Alien Prop 
erty Custodian, and accruing prior to March 4, 1923, 
together with the gain derived from the sale of such 
bonds. Under the Winslow Act earnings accruing 
after March 4, 1923, have been returned. The Supreme 
Court in Henkels v. Southerland,*® held that an Ameri 
can citizen was entitled to earnings on his bonds in this 
fund. The Act (adding a new section 26 to the Trad 
ing with the Enemy Act,) therefore provides for the 
return in full of this fund to the entitled 
thereto, except in the case of German nationals and 


[here is in 


persons 


others who receive only 80 per centum at the present 
time 
Excessive Fees 
In an effort to prevent the charging of excessive 
fees in respect of the various claims, the Act (Section 


9) authorizes and requests the Arbiter, the United 
States Commissioner of the Mixed Claims Commission, 
and the Commissioner of the Tripartite Claims Com 
mission, to mail a notice of the provisions of section 9 
to claimants having proceedings before them. If 
written request therefore is filed by a claimant within 
90 days the official is authorized to fix a reasonable fee 
for services in respect of the claim. After the fee has 
been so fixed, any person accepting consideration in ex- 
cess of such fee is subject to a fine of not more than 
$ times the aggregate value of the consideration so 


Sa 


accepted 


The Act is well arranged, and excellently drafted 
One feature of the drafting is the use of parenthetical 
notes to explain the context of cross references 

Note Ir 
tlouse Re port No 
House Rep rt Ni 
nvaluable to anvone who is required to use the 
April 4th, 1928 


addition to documents heretofore cited 
766, 70th Congress, Ist Session, and 
17, 70th Congress, Ist Session, are 
Act 












i er 





CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent 


SELECTION of Cases on the Conflict of Laws. 
3y Joseph Henry Beale, Jr., Professor of Law 
in Harvard University. 2 vols. 1927. Cam- 
bridge: Harvard University Press. Pp. 799, 890. $5.00 
each. British lawyers no less than their American 
confréres owe hearty acknowledgment to Professor 
Seale for the new edition of his invaluable Cases, a 
reissue of which has long been a desideratum. In his 
revision the author has manifested the qualities which 
gave the first edition its special value, skill in the selec- 
tion of cases and of leading opinions, and soundness 
of judgment in presenting only the vital parts of each 
case. As a result the two volumes contain within 
reasonable compass an amazing wealth of material, 
which is of special interest to British lawyers with lim- 
ited possibility of access to the original American re- 
ports. The number of distinct jurisdictions in the 
United States causes questions of the conflict of laws 
to be discussed far more frequently than in the Eng- 
lish or Scottish courts, and American authority exists 
on many points which are as yet undecided in England. 
Thus no English authority is known to me (Dicey, 
(ed. 4), p. 114), deciding definitely whether a minor 
who by the law of Scotland can change his domicile 
from Scottish to English would be recognized in Eng- 
land as having English domicile; on principle it ap- 
pears clear that he would not, and in Beekman v. Beek- 
man (i. 28) we learn that the Supreme Court of 
Florida ruled that, whether or not the law of Ohio 
permitted a minor to change her domicile, no recogni- 
tion of such change could be accorded in Florida. Eng- 
lish law again is ambiguous on the question what law 
governs purchases made by a wife abroad (Dicey, pp. 
720, 721). The Supreme Court of Errors in Con- 
necticut has ruled in Paquin v. Westervelt (ii. 722) 
that a husband there is liable for the price of garments 
supplied for the use of his wife when the parties were 
in England, without inquiring what English law would 
have held of the liability of an English husband. 
English cases are cited with the greatest generosity, 
and the work is so up to date that it includes the famous 
case of Salvesen v. Administrator of Austrian Prop- 
erty on which the House of Lords overruled the Scot- 
tish Court of Session (i. 394). A Scotswoman mar- 
ried in France an Austrian, but the confiscatory legis- 
lation of the war settlement would have deprived her of 
some property in Scotland as being an Austrian national 
by reason of her marriage. Her husband and she, 
therefore, secured a divorce from the German court at 
Wiesbaden on the score of formal irregularity in the 
French marriage. The Court of Session ruled that 
it was not necessarily bound by the German judg- 
ment, even though in point of fact it was a judgment 
of the domicile of the spouses, but might investigate 
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Books 


the validity of the decision that the French marriage 
was void. The House of Lords gave the German 
judgment the validity of a judgment m rem altering 
status, which could be impeached only if fraud had 
been practiced on the German court, and it ruled that 
there was no evidence of fraud. The German Court 
had the evidence of a French expert before it, though, 
as there was no defence, clearly the case might have 
presented a very different aspect had it been fought; 
and, though the spouses desired the divorce, there was 
no collusion in the only legal sense of agreement to 
practice a fraud on the court. The decision seems 
sound, even if one sympathizes with the old-fashioned 
Puritanism of Scottish judges who did not approve of a 
woman desiring for pecuniary grounds to annul het 
marriage. But some of the dicta in the case can clearly 
not be pressed; Lord Haldane, for instance, seemed to 
suggest that only the court of domicile could declare a 
marriage to be a nullity, whereas English law (Dicey, 
p. 302) clearly allows the power to declare null any 
marriage celebrated in England to the English courts, 
and obviously it would be unreasonable to decline to 
allow the courts of the country where a marriage is 
celebrated to pass on a matter as regards which, under 
the rule locus contractus regit actwm, they are best 
qualified to judge. The still more important cass 
In re Annesley (i. 21) marks a further step in the 
definite acceptance by English courts of the doctrine 
of renvoi. That domicile is the basis for divorce in 
England is still true in principle, and Le Mesurier \ 
Le Mesurier (i. 339) has now been strengthened and 
made precise by Attorney General for Alberta v. Cook 
( [1926] A. C. 444) but legislation has, as often, under 
mined the whole conception by permitting Indian and 
colonial courts on certain conditions to divorce persons 
domiciled in England or Scotland (Dicey, p. 899) 
The bases of jurisdiction in cases of judicial separation, 
discussed in Armytage v. Armytage (i. 344), have been 
more definitely laid down in Anghinelli v. Anghinelli 
({1919] p. 247) and Eustace v. Eustace ([1924] p 
45). No mention is made of the remarkable case of 
Republic of Guatemala v. Nunez ([{1927] 1 K. B. 669) 
where the question was raised as to the law which gov 
erned the validity of an assignment of a chose in 
action situated in England, made by a father to a son 
in Guatemala, invalid by the law of that republic, but 
valid if English law alone were to be regarded. That 
the assignment was invalid was agreed by four judges 
in all, but on very varying grounds, a fact which fully 
justifies the passing over of a case in itself of muctl 
human and legal interest. 

To an English lawyer accustomed to having but 
two final courts of appeal, the House of Lords and the 
Judicial Committee of the Privy Council, composed 
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Law which forbids marriage by proxy, so that the 
marriage in this form of a woman in Portugal must 
be held good by the law of Pennsylvania where com- 
mon-law marriages are valid. Another most instruc- 
tive finding is the view in Royal v. Cudahy Packing Co. 
(i. 642) of the Supreme Court of Iowa that a marriage 
by a Mohammedan, which is in fact monogamous, may 
be held to give the sole wife the status of a married 
woman within the meaning of the laws of that State. 
This carries us much further than any English judg- 
ment; though the issue might have on various occa- 
sions presented itself for settlement, it has success- 
fully so far been evaded in England. 

One regret only must be expressed, that the editor 
should have omitted the summary of the results of the 
cases which was appended to the first edition, and which 
was a model of effective condensation and presentation 
of the substance of American jurisprudence on the con- 
flict of laws. As there is now not even an index, each 
user of the work must construct one for himself, in 
some ways a most instructive task, yet ars longa, vita 
brevis. But no minor defect must obscure our gratitude 
for so useful and admirably produced a work. 

A. BEeRRIEDALE KEITH, 

Edinburgh, Scotland. 


Real Estate Titles and Conveyances, by Nelson L. 
North and DeWitt Van Buren, 1927. New York: 
Prentice-Hall, Inc. Pp. x, 691. $6.00. The authors 
are lecturers on Real Estate at New York University 
and Mr. Van Buren is an officer of the Title Guarantee 
and Trust Company of Brooklyn, New York. 

While the authors frankly admit that their work 
does not pretend to be a law book, and while this ad- 
mission is evidenced by the fact that there is no table 
of cases, because no cases are cited, still there is quite 
an extensive review of the fundamentals of real estate 
law. 

Many statements of law which may agree with 
the views of New York lawyers would hardly hold 
water in other states. 

There are many very complete forms of instru- 
ments affecting titles in the various states and a fine 
exposition of the troubles of the title insurance com- 
panies. 

There is also a world of sound advice to abstract- 
ors, surveyors and the customers of Title Companies. 
If these latter classes could be induced to read this 
work, the world would be a brighter and happier place 
for title men. 

For example, if a surveyor would proceed in his 
labors along lines suggested by the authors, a real rea 
son would be shown why his parents brought him up. 

The lawyer and student will hardly find the work 
of great value because of the lack of citations. The 
Sinaitic method of legal pronouncements is not popu- 
lar in the courts of today. 

The work is well and clearly written and the typo 
graphical production is excellent. 

Harrison B. RILey. 

Chicago. 

The Trumpeters of the Constitution, by Charles 
Warren. The Sixth Lecture on the Cutler Founda- 
tion of the University of Rochester. Delivered April 
8, 1927. Pp. 85. This little volume publishes the 
sixth lecture of the Cutler Foundation of the University 

of Rochester. In style it is lucid and in consideration 
and deduction scholarly and impartial. The lecture 
should be in every institution of learning. Coming as it 
does when biographies of the great are being written 
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by the small and discussions of constitutional questions 
considered in veiled propaganda or political preach 
ments, it brings a draught of clean fresh air into a some 
what fetid atmosphere. There is one note sounded by 
the Trumpeters whom the author has selected that can 
not be too often sounded: that the perpetuation of 
our governments, state and national, depends not alone 
upon the preservation of the political integrity of the 
states but as well upon a constant national spirit. Priot 
to the Constitutional Convention the states had been 
acting together under a loose association, and the neces 
sity for a common control of those affairs that related 
to and affected the association into which they had en- 
tered in its duties, functions, relations and contacts as 
an association had become pressing. A separate gov 
ernmental entity was called for by the existing condi 
tions. Perpetuity was one of its essentials ; an expres- 
sion of its powers another. Such an entity was created 
by the constitution and named the United States of 
America. Laws to be passed under its constitutional 
warrants were to be supreme. Control of their local 
affairs was left to the states. A balance was thus 
sought to be established. With the adoption of the con- 
stitution a new loyalty was created. If the states, act- 
ing within their governmental spheres, kept this new 
loyalty ever in mind no state action would be taken in- 
juriously affecting the new national government. If 
that government at all times respected the reserved 
rights of the states no injurious infractions upon them 
would be committed. No government, however, no 
matter what may be its form, will ever be perfectly ad- 
ministered, and the makers of the constitution must 
have realized that from time to time frictions between 
the states themselves and between state or states and 
the national government would occur. Extreme views 
on various subjects would be entertained and presented 
What the Trumpeters of the Constitution—and there 
were many more than those named in the little volume 
under consideration—evidently hoped and prayed for 
however was that each of the states, and all of the 
people thereof, would encourage and uphold a national 
spirit that would create a national loyalty so strong, so 
sincere, so controlling that a national government, 
recognizing the limitations of its national powers and 
as well the integrity of the states, would not perish from 
the earth. The constitution has been printed and re 
printed, discussed, criticised, adjudicated upon, but 
at last it must depend for its life on the support of a 
national spirit; from that it will draw constant suste- 
nance and continuous refreshment 
THOMAS H, FRANKLIN. 

San Antonio, Texas 

Minimum Wage Legislation in Massachusetts, by 
National Industrial Conference Board, Inc. 1927 
New York: Pp. xiii, 243.—The investigation of con 
troversial problems in social legislation is always sub 
ject to bias. There are people in this country who 
may charge the authors of this present study of Mini 
mum Wage Legislation with a definite thesis in ad- 
vance. For many reasons, however, this investigation 
reduces the possibilities of such bias to a minimum 
It embodies two separate investigations, first in 1923 
and again in 1924. The earlier findings were checked 
up by a new survey in 1926 to ascertain more recent 
developments. The sources of material and, what is 
more important, the precise method used in handling 
these materials, are clearly set forth in the text. It is 










possible, therefore, at every point for the reader to 
check on conclusions and data of the investigator. 

he purpose ot the present investigation was to 
evaluate the validity of arguments both for and against 
Minimum Wage Legislation as it applies to adult ex- 
perienced workers. This problem involved an attempt 
to answer the following eight questions : 
“1. Has minimum wage legislation made possible 


7 


the maintenance of an adequate standard of living 
“2. Has minimum wage legislation raised the 
wages of any considerable number of women: 
“3. Has the minimum become the standard or 


maximum wage! 

“4. What shifting of workers in industry has 
there been because of the minimum wage legislation ? 
“5. Has industry been able to pay the legal mini 
mum wage? 

“6. How has industry adapted itself to the cond! 
tions brought about by minimum wage legislation ¢ 

“7. To what extent has industry suffered by the 
legal minimum wage? 

“8. To what extent has industry benefited by the 
legal minimum wage ?” 

Since Massachusetts is the only State of indus- 
trial consequence which has had any considerable ex 
perience with minimum wage legislation and partic 
ularly since the Massachusetts law does not contain 
features declared unconstitutional in the District of 
Columbia, Arizona, and Arkansas cases, the study was 
almost necessarily limited to that one State 

[he net conclusions of the study are that the re 
sults of minimum wage legislation as it affects industry 
in Massachusetts are negligible. There is no evidence 
that a single business establishment has failed, gone 
out of business, or left the State because of the exist 


ence of a minimum wage law or that industries that 
might have been attracted to the State have been scared 
away by the minimum wage law. There is no evidence 
that conditions in the industries covered by wage de 
‘rees under the law in any way reflect the influence of 


such legislation. There is no direct connection between 


the minimum wage in Massachusetts industries and 
changes in the type or volume of product, in the man 
agement of production processes, in prices, profits, or 
efficiency of employes. One by-product of this non 


mandatory law is the permitting of wage undercutting 
by employers who decline to observe standards set by 
the Minimum Wage Commission 

The authors admit that the principle of the mint 
mum wage, as ordinarily understood, has scarcely been 
tested at all. The weak character of the Massachusetts 
law itself, the slight financial encouragement giver 
from the State Treasury, and the difficulties of admit 
istration have all conspired to produce a somewhat 
significant result. On the other hand the investigatior 
concludes that while industry seems to have settled 
down to a philosophical acceptance of the law for the 
last five years, the law itself has been of no special 
benefit to the workers because industrial conditions have 


been such that the majority of the industries regard 
less of the law would have been compelled to pay u 
the open market at least as much as the recommended 
Che fact remains that 
Massachusetts 


minimum rates under the law 
although the wages of some womer 
industries have been raised since 1914 through the 
operation of the minimum wage law, the general level 
of wages in these occupations is just about where it 
would have been had there been no wage law. Judged 
by the experience in Massachusetts, no matter how 
iberal the standards, an impartial evaluation of results 
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inimum wag gislation for womet 
While we iy be ready to accept the 
Board’s con hat the Massachusetts minimum 
wage law has t affected industry seriously one way 
the other a1 s not been of substantial value to 
e workers supposec benefit, nevertheless 
ere has Ve ibtedly me education of em- 
loyers to the of paying decent wages. It has 
een annoyil loye is the Board points out, 
ut this is se those same employers emas- 
culated the e very beginning by making it non- 
nandatory t the compliant employer 
vas placed vantage by his competitor who 
efied the ( While the report comes out at 
negative reé ir as this type of legislation is 
concerned eans be assumed that the 
tacts brougl n the report negate any attempt 
throug! ( rkers against sub-standard 
wages and w ‘ nditions [he fact that rising 
price levels at er factors have improved the posi- 
tion cl wage n the United States since 1914 
ndependent ize legislation does not rule out 
legal interfer« rever in wage matters. The very 
neffectiveness h a law could be interpreted as a 
summons to strengthen minimum wage legislation. In 
any event, the report challenges lawyers, social welfare 
experts, and i1 il leaders to co-operate in forms 
of social ¢ Ica I hich n ight make the resort to 

more vigorou ¢ ition unnecessary 
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Decatur, Poe and their less eminent opponents. The 
causes given for the combats are so trivial generally as 
to suggest that the challenger was the victim of an in- 
feriority complex which he overcompensated. 
“Some fiery fop, with new commission vain, 
Who sleeps on brambles ‘til his man is slain”. 
(Johnson. ) 
It is well to have this phase of American life com- 
piled and bracketed in one volume for future use. 
CHARLES B. REED. 
Chicago 


The reviewers this month are Professor Keith, of 

the University of Edinburgh, editor of the third (1922) 
and fourth (1927) editions of Dicey’s Conflict of 
Laws; Harrison B. Riley, president of the Chicago 
litle and Trust Company; Manley O. Hudson, pro- 
fessor in the Law School of Harvard University ; 
Justin Miller, dean of the Law School of the Uni- 
versity of Southern California; Thomas H. Franklin, 
of the San Antonio, Texas, bar; Dr. Robert E. Speer, 
Moderator of the Presbyterian Church of the United 
States; Arthur J. Todd, professor in Northwestern 
University; Dr. Charles B. Reed, of Chicago 
C.P.M 


Thomas W. Blackburn 


Che death of Thomas W. Blackburn, Omaha, Ne 
braska, on January 21, 1928, removes an active and 
outstanding member and former official of the Ameri- 
can Bar Association. Mr. Blackburn joined the As- 
sociation in 1901 and was for some time member of 
the General Council from his State. At the Cincinnati 
meeting in 1921 he was chosen member of the Execu 
tive Committee, in which position his knowledge of 
the affairs of the organization and his sound counsels 
were of great value. Having been managing editor of 
a newspaper at one time in his career, he was particu 
larly interested in the JOURNAL, especially during the 
early years of its career as a monthly when it was 
“finding itself.” Mr. Blackburn was the son of a pio- 
neer Methodist minister and went with his parents ti 
Nebraska in 1867, living first at Brownsville. His 
earlier years of manhood were spent in various avoca 
tions, and at one time he was managing editor of the 
\ngeles Tribune. While in the Capital occupying 
a position with the Commissioner of Indian Affairs, 
he studied law, being admitted to the practice in Omaha 
in 1891. In January 1906 he was elected Secretary 
lreasurer and Counsel of the American Life Conven- 
tion, a position which he held for twenty years and in 


Los 


which he became a national figure in the insurance 
world. He was active in the public affairs of his com 
munity and state. He is survived by his widow and 
three sons: Paul W. Blackburn, Commander, U. S 
Navy, Washington, D. C Howard Blackburn of 
Denver, and Casper K. Blackburn of Omaha 
Binder for Journal 
The JourRNAL is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price of 
$1.50 postage paid. This represents merely the manufacturer’s 
st plus expense of packing, shipping, carriage, et The 
Binder presents a handsome appearance and is well made and 
serviceable Please send check with order to the JourRNAL 
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WHITTLING AWAY AT THE 
FEDERAL TRIBUNALS 


Bills which vitally concern the admin 
istration of Justice in the Federal courts are 
pending in Congress. They deserve and 
should receive the attention of the entire Bar. 

The Caraway Bill is the effort, made 
familiar at previous sessions, to destroy the 
power of federal judges to comment on the 
credibility of witnesses or the weight of evi- 
dence. It has been passed by the Senate and 
is pending before the House Judiciary Com 
mittee. 

The American Bar Association is on 
record as being strongly against this meas 
ure. And with good reason. It runs counter 
to a principle which lies at the heart of the 
present general movement for the improve 
ment of the administration of criminal jus 
tice. Restoration to the state judges of the 
common law power of the judge to do exactly 
the thing complained of in this bill is recog 
nized as a needed step by the various bodies 
that have been giving most attention to the 
subject. 

If just verdicts are the objects of trials, 
why deprive the jury of the help it so plainly 
needs? Juries are not versed in the fine art 
of weighing the evidence. The judge by his 
comment has the opportunity to give them 
the valuable aid of his long experience in 
weighing and analyzing testimony; he can 
explain to them the processes by which 
they can find the truth and distinguish it 
from error. 

The federal judges have this power now 
and it works well. It is to a large extent the 





secret of the greater efficiency of the federal 
courts as compared with a large majority ot 
the state courts. The efficiency of English 
courts in the administration of criminal 
justice rests to a large extent on this power. 


To throw it away in the federal district courts 


would be a step backward, and one that the 
nation cannot afford to have taken. 

Two other pending bills would affect the 
jurisdiction of the U. S. District Courts in 
cases where it is grounded on diversity of 
citizenship. One (S.3151) would take away 
all jurisdiction in such cases, and it has been 
reported favorably by the Judiciary Com 
mittee of the Senate. The other (H.R.6679) 
raises the amount necessary to give jurisdic 
tion in such cases from $3,000 to $10,000, and 
the sub-committee of the Judiciary Com 
mittee has reported to that body in favor ol 
an increase to $5,000. 

The report of the Senate Judiciary Com 
mittee on the Senate Bill to take this jurisdic 
tion entirely away observes that ‘the onl) 
reason why this kind of jurisdiction was 
originally given to United States courts in 
preference to state courts was because it was 
believed that a prejudice would exist in state 
courts against non-resident litigants. What 
ever reason may have existed for this belief, 
it is certain it has long since disappeared and 
there is no reason now why a non-resident 
litigant cannot get the same justice in State 
Courts that is secured by residents of the 
state.” 

In spite of the categorical way in which 
it is stated, probably very few practicing 
lawyers would agree with this generaliza 
tion. In an address at the San Francisco 
meeting of the American Bar Association, 
Chief Justice Taft, while disclaiming any 
discussion of legislative policy, made the 
following pertinent remarks by way of com 
ment on the proposal to relieve the federal 
courts of congestion by taking away this 
jurisdiction: 

“Tl venture to think that there may bea 
strong dissent from the view that danger of 
local prejudice in State Courts against non 
residents is at an end. Litigants from the 
eastern part of the country who are expected 
to invest their capital in the West or South 
will hardly concede the proposition that their 
interests as creditors will be as sure of im 
partial judicial consideration in a western or 
southern state as in a federal court. 

“The material question is not so much 
whether the justice administered is actually 
impartial and fair, as it is whether it is 
thought to be so by those who are consider 
ing the wisdom of investing their capital in 
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and I want to emphasize this because I don't 
think it is always thought of—no single 
element in governmental system has 
done so mucl secure capital for the legiti- 
ent of enterprises throughout 
South the existence of 
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The « mittee report in question fur 
ther observes that “there is no logical reason 
why there should be an arbitrary distinction 
as to the amount in controversy. If there 
is any reason vhy the United States District 
Court should have jurisdiction of cases be 


tween citizel different States, 
amount in 

would seen 

likewise have 
amount is unde: 
Not ne \ssuming that there 
reason the United States District 
should have jurisdiction in diverse 


where the 
troversy is over $3,000, it 
fair that it should 
similar jurisdiction where the 
$3.000.”’ 


just and 


essarily. 
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Courts 


citizenship cases—and a very good reason 
was suggested above—it does not by any 
means follow that a distinction as to juris 
dictional an nt is illogical or unfair. If 
the legislato1 re of the opinion that the 


danger of prejudice or partiality, for in 
stance, may arise in the case of litigation in 
volving fairly large amounts and is quite 
unlikely in case of less important litiga- 
tion, it is entirely logical and fair for it to 
decide, in the light of experience and all the 
facts obtainable, on the amount required to 
give jurisdiction Legislation familiar 
with such distinctions, which not arbi- 
trary but represent a working formula giving 
due weight to various factors. Congress has 
heretofore found the device worth while. 
Another measure is known as the Ship 
stead Injuncti Bill and its is to 
add a new section to Chapter 2 of the Judicial 
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fOLLOWS: 


the 
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are 


purpose is 


Code reading 


‘Equity irts shall have jurisdiction to 
protect props when there is no remedy at 
law; for the pose of determining such 


jurisdiction, nothing shall be held to be 
property unless it is tangible and transfer 


laws and parts of laws incon 
sistent herewith are hereby repealed.” 

The proposal on its face would leave the 
equity courts free in a proper case to employ 


able, and all 


the writ of injunction to protect physical 
property—using the word tangible in its cus 
tomary sense—but would deprive them of 
the authority to exercise this power where 
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the property in question was intangible, 
though it might conceivably be much more 
valuable and more likely to suffer irreparable 
injury than the tangible property. 

For example, the plant would have a 
right to this protection, but the right to carry 
on one’s business, the right to work, the right 
to engage in an occupation or profession, the 
right to employ, would be deprived of it as 
not being “tangible property.” 

The bill also deprives the Federal Courts 
of jurisdiction in equity suits on complaint of 
the United States as well as of private citi 
zens. It undertakes to deprive these courts 
of jurisdiction in all cases where there is any 
remedy at law, notwithstanding that the 
remedy is inadequate. It does not apply 
alone to labor disputes, where the conflict 
over the use of injunctions is fiercest—but 
also deprives all intangible property of pro 
tection by means of injunctions. 

A proposal so drastic in character—so 
narrow in its conception of the sort of “prop 
erty” that is entitled to the full protection of 
the courts— extensive in scope and in 
possible consequences, cannot commend it 
self to the Bar as a sober and reasoned effort 
to improve the administration of justice. It 
will also doubtless strike many members o! 
the Bar as something that cannot be done 
an attempt to take away an inherent 
judicial power with which the legislature 
has no right to interfere. 

As above suggested, the Bar should give 
each of these measures its attention and ex 
press its opinion upon them personally and 
through its accredited organizations. ‘The 
powers, jurisdiction and functioning of the 
federal courts are matters that peculiarly 
concern its members, and a strictly pro 
fessional and impartial view is greatly needed 
to counteract the political atmosphere in 
which these proposed changes are brought 
forward. 
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COMMITTEE APPEALS FOR AID 
The Committee on Uniform Judicial Procedurs 
earnestly calls on every judge and lawyer to (1 


write to his two Senators and Congressmen to vote for 
the Procedural Bill (S-759) as a vote of confidence in 
the earnest, unselfish and patriotic work of the American 
lawyers to modernize judicial procedure. Having bee 
charged with “selfish motives’”’ on the Senate floor, the 
lawyers are substantially on trial at the Bar of the 
Senate. (2) Interest your editors. (3) Interest busi 
ness men for the Courts were created for the use of 
the people 

The Procedural Bill was adversely reported by 
the Senate Judiciary Committee this year, but there 
was sufficient influence to get it out of Committee. It 
for a Thomas W. SHELTON 


will soon be up vote 
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When Government Is Bound to Proceed Under Section 26 of National Prohibition Act for 
Forfeiture of Car Used in Illegal Transportation of Liquor Instead of Resorting to 
Section 3450 of Revised Statutes—New Jersey Statute for Substituted Service 
on Non-Resident and Non-Registered Automobilists Held Violative of Due 
Process—Kentucky Cooperative Marketing Act Upheld — Cedar 
Rust Act of Virginia—Attorney’s Fees as Deductible Bust 

ness Expense Under 1918 Revenue Act 


By Epcar Bronson TOLMAN* 


Statutes—The National Prohibition Act—Trans- did not entail a disposition of the car under §26 
portation Forfeiture thereof the government might proceed under §3450 

After the conviction of one charged under §3, Title II for forfeiture. 
of the National Prohibition Act, with the unlawful posses- This was reversed on certiorari by the Supreme 
sion of intoxicating liquor, a charge of unlawful transpor- (ourt which confined its consideration to the sole 
tation having been dismissed, the government is bound to question as to whether under §26 of the Prohibition 


proceed under §26 of that act against the automobile in} Act the government was foreclosed from procuring 

which the liquor was found and cannot after having thus forfeiture under §3450. 

elected to proceed under the National Prohibition Act, Che opinion of the Court, delivered by Mr. Jus- 

ogre yr agi. under = of the Revised Statutes, 45¢: SaNForD, first set out parts of §26 and then 
orfei ; : . ~~ oe? 

- adie edad aa oa same with intent to de pointed out the difference between it and §3450 in 

au e Unite ates of a tax. 


: Rises: . terms as follows: 
In proceedings under said §26 the interests of inno- 





















: : . The essential distinction between §26 and §3450 

cent owners and lienors are not forfeited, but under said AP asian » ace: becieaiiees ad eer 

§3450 the interests of those who are in t t in so far as relates to the forfeiture of a vehicle is | 

s ” mnOceHE afe NO that where §26 is the only applicable provision for 

i saved. its forfeiture the interests of innocent wners and P 

(3 Commercial Credit Co. v. United States, Adv lienors are not forfeited, but where it may be for 

"y Op. 260: Sun. Ct. Re Vol. 48 1 29 feited under §3450 by reason of its use to evade the . 

it y 4 zor I eee eres , payment of a tax the interests of those who are in \ 

A libel was brought by the United States in a nocent are not saved. 
Federal Court in the State of Washington under Che learned Justice then stated the rule in Port | 
$3450 of the Revised Statutes to forfeit a Ford coupé Gardner Co. v. United States in which the court had h 
upon the ground that it had been used in the re- said that “The disposition of the automobile prescribed b 
moval of liquor with intent to defraud the United in §26 became mandatory after” the driver’s “con 

States of the tax thereon. The Credit Company in viction; and being inconsistent with the disposition t! 

tervened claiming title and alleging that it had no under §3450 necessarily precluded resort to proceed li 

“| knowledge of the use or intended use of the car in’ ings under the latter section.” le 
violation of the law. It was pointed out that the rule in the Port in 

By stipulation the case was tried by the court Gardner Co. case could be applied here without the se 
without a jury. From the evidence it appeared that necessity of determining the exact nature of the duty ac 

4 "e a . . . . 5 . 

; a customs inspector found the car in the possession prescribed in §26 and without deciding whether dis- ag 
of one Campbell, a purchaser by conditional sale, who  missal of the illegal transportation charge and failure rok 
was backing it out of an alley in the rear of his to convict Campbell of the illegal possession would ay 

J house. Upon finding thirteen quarts of liquor in necessarily preclude action under §3450 vo 

the car the inspector arrested Campbell and seized the In this case Campbell was prosecuted both for 
liquor and the car. Labels on the liquor indicated the unlawful possession and the unlawful transpor the 

fe ‘ : enti the | Seating liauors hese are mad | 
that it was of foreign manufacture, but no stamps tation of the intoxicating liquot these are made 21) 
J ff; 1 gl ee vment f d criminal offenses by §3 of Title I] of the Pr t s 
were © aren aw Poy SS Cee Oy Cyan Act, and are punishable under §29 of that Titl 10! 
taxes. At the hearing it was stipulated that Camp 26—although not in itself making either of these acts sho 
bell had been prosecuted in the District Court unde a criminal offense—provides that when an officer dis to 
" . “a 6,9 » . —- . : - . aca for)l trancnorting ‘ 
the National Prohibition Act on charges of unlawful covers a ag n in the act - * age cage oP ge gg oe resi 
° . C1Ca 1g iglt in é venicie, i snail Seiz oTN 

i possession and transportation of liquor; that upon his as See 2 Fin sar cle tngneagge seh, conta 232 

; . : : : the vehicle and the intoxicating liquors “transported 
pleading guilty to the charge of possession the gov or possessed illegally,” arrest such person, and pro- cov 
ernment dismissed the charge as to transportation ; ceed against him under the Prohibition Act; and that Cha 
being the identical transaction involved here. After if such person is convicted the vehicle shall be dis ti 
wards this libel was brought posed of as therein prescribed ; 

T rer . ee ; , Campbell’s conviction on the charge of such pos , 
The district judge denied the claimant's motion session, following his arrest when discovered in_ the — 
to dismiss the libel on the ground urged that the gov- act of transportation, required, we think, a disposition W 
ernment’s election to proceed under the Prohibition of the car under the provisions . §26. That section, hd 
. . z . in its entire roverns le disposition the 
Act barred a proceeding under §3450, and entered a foes i te Cnty, Gorerns ee poe res 
. f FSP | i Thi a car where the person in charge of the vehicle is con- an 
decree condemning and forfeiting the car his was victed of the unlawful possession incidental to the - 
affirmed by the Circuit Court of Appeals which held transportation, as well as where he is convicted of "; 
that as Campbell’s conviction of unlawful possession the unlawful transportation itself rherefore under et 
was under §3 of Title II of the Prohibition Act and the doctrine of the Fort Gardner Co. case, the disposition sta 
F the car under §26 becoming mandatory after Camp- 
*Assisted by Mr. James L. Homire bell’s conviction and being inconsistent with the dis- ae 
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question made in the present case is whether 
making the Secretary of State the person 
the process, must, in order to be valid 
provision making it reasonably probable 
of the service on the Secretary will 
cated to the non-resident defendant who is 
932 of the Laws of 1924 makes n 
and we have not been shown any) 
n applicable law of the State of New 
Jersey requiring such communication. We think that 
a law with the effect this one should make a 
reasonable provision for such probable communica 
tion We quite agree, and, indeed, have so held 

the Pawloski case, that the act of a non-resident in using 
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receive 
contain a 
that notice 
commit 
sued 
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requirement 


provisi« In any 


ol 


the highways of another state may be properly de 
clared to be an agreement to accept service of sum 
mons in a suit growing out of the use of the high 
way by the owner of the automobile, but the enforced 
acceptance of the service of process on a state officer 
by the defendant would not be fair or due process 


unless such officer or the plaintiff is required to mail 


the notice to the defendant, or to advise him, by 
some written communication, so as to make it reason 
ibly probable that he will receive actual notice. Other 
wise, where the service of summons is limited to a 
service of the Secretary of State or some officer of 
the state, without more, it will be entirely possible 
for a person injured to sue any non-resident he chooses 
ind through service upon the state official obtai 
1 default judgment against a non-resident who has 
never been in the state, who had nothing to do wit! 
the accident, or whose automobile having been in the 
state has never injured anybody A provision of 
law for service that leaves open such a clear oppor 
tunity for the commission of fraud ° or injustice 
s not a reasonable provision, and in the case sup 
posed would certainly be depriving a defendant of 
s property without due process of law 

Every statute of this kind, therefore, should re 
quire the plaintiff bringing the suit to show in the 
summons to be served the post office address or 
residence the defendant being sued, and should 


impose either on the plaintiff himself or upon the offi 
ial receiving service or some other, the duty com 
mail or otherwise with the defendant 


ication by 

\fter a brief summary of some of the authorities 
illustrating the requirements of due process in similar 
learned Cuter Justice concluded his opinion 
with the following: 


mut 


Cases the 


[These cases and others indicate a general trend 
f authority toward sustaining the validity of serv 
ce of process, if the statutory provisions in them 
selves indicate that there is reasonable probability 
that if the statutes are complied with, the defendant 
will receive actual notice, and that is the principle that 
ve think should apply here 
But it is said that the defendant here had actual 
notice by service out of New Jersey in Pennsylvania 
He did not, however, appear in the cause and such 
notice was not required by the statute. Not having 
yeen directed by the statute it can not, therefore, sup 
ply constitutional validity to the statute or to serv 
ice under it * For these reasons, we think that 
the statute of New Jersey under consideration does 
ot make provision for communication to the pro 
»sed defendant, such as to create reasonable proba- 
bility that he would be made aware of the bringing 
f the suit 


Mr. Justice Brandeis delivered a dissenting opin 
ion in which Mr. Justice Holmes concurred. In this 
was urged that the objection was raised 


opinion it 


the 


first in Supreme Court, that it should be disre 
garded and that the decision of the State Court should 


he affirmed. Respecting this he said: 


The rule of general law stated by the Court 
seems to me sound 3ut I think the judgment should 
be affirmed The objection sustained by the Court 
that the statute is void because it fails to provide 
that the Secretary of State shall notify the non-resi 
dent defendant—is an objection taken for the first 
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time in this Court. It was not made or considered 
below; and it is not to be found in the assignments 
of error filed in this Court. The only objection made 
or considered below was that the state court lacked 
jurisdiction, because the defendant had not been per- 
sonally served within the State. 

The nature of our jurisdiction under §237 of 
the Judicial Code demands a rigorous adherence to 
the long established practice that objections not raised 
or considered below cannot be relied on here 


It was further urged that the construction of the 
New Jersey statute should be left to the courts of 


that state since there was a possible construction of 
it which would save its validity. 

The reversal rests wholly upon a _ construction 
given to the New Jersey statute by this Court. It con- 
strues the statute as not requiring the Secretary of 
State to give notice to the defendant. Whether the 
Court of Errors and Appeals would have so con- 
strued the statute is at least doubtful. Had the ob- 
jection been made there, it is possible and indeed 
probable—that the highest court of New Jersey would 
have construed the statute as requiring the notice. 
Its able opinion shows that it appreciates fully the 
requirements of the due process clause... 

“We ought not to indulge the presumption either 
that the legislature intended to exceed the limits 
imposed upon state action by the Federal Constitu 
tion, or that the courts of the State will so interpret 
the legislation as to lead to that result. ‘6 

While this Court has power to construe the stat 
ute, it is not obliged to do so. We have often recog 
nized the propriety of remanding a case to a state 
court for the determination of a delicate question of 
state law. . . . If the judgment is to be reversed, 
it should be specifically for the purpose of enabling 
the Court of Errors and Appeals to pass upon the 
objection first raised by the defendant in this Court 

In the case at bar, the objection is not lack of 
jurisdiction, but denial of due process because the 
statute did not require the Secretary to notify the 
non-resident defendant Notice was in fact given 
And it was admitted at the bar that the defendant 
had, at all times, actual knowledge and the oppor- 
tunity to defend. The cases cited by the Court as 
holding that he could deli iberately disregard that notice 
and opportunity and yet insist upon a defect in the 
statute as drawn, although he was in no way preju- 
diced thereby, seem hardly reconcilable with a long 
line of authorities 

Mr. Justice Stone stated his views separately a 


f 


fe yllows - 

I agree that the judgment should be reversed 
and the cause remanded, but with leave to the state 
court to determine whether the notice given to the 
plaintiff in error by the Secretary of State was re- 
quired by the statute 

The case was argued by Mr. James D. Carpenter 
Ir. for the plaintiff in error and by Mr. Jacob R. Man- 
tell for the defendant in error 


Statutes—The Co-operative Marketing Act of Ken- 
tucky 

The states may, in the protection of agriculture, sanc- 
tion contracts of producers for the sale of the entire crop 
to co-operative marketing agencies and penalize the breach 
of the same. They may modify the common law in this 
respect by declaring that such contracts shall not be 
deemed combinations in restraint of trade. Connolly v. 
Union Sewer Pipe Co. distinguished and reaffirmed. 


Liberty Warehouse Co. v. Burley Tobacco Grow- 
ers’ Co-operative Marketing Association, Adv. Op. 292; 
Sup. Ct. Rep. Vol. 48, p. 291. 

The Liberty Warehouse Company, defendant, 
was sued by the Burley Tobacco Growers’ Co-operative 
Marketing Association to recover a penalty of $500 
and attorney's fees. The plaintiff Association was in- 
corporated under the Bingham Act of Kentucky which 
authorizes the incorporation of non-profit, co-operative 





associations for marketing agriculture products ; it pro- 
vides that only producers may become members and 
that the corporation may contract only with them 
for marketing such products; it declares that these 
contracts shall not be illegal, fixes penalties for in- 
terference, and provides that the Association shall 
not be deemed a conspiracy, illegal combination or 
monepoty. 
3y §26 of the Bingham Act it is provided among 
other things that any person who knowingly induces 
member to breach his marketing contract with the 
association shall be guilty of a misdemeanor, punish- 
able by a fixed fine and shall be liable to the asso- 
ciation in a civil action for $500 for each such offense 

By §27 it is provided that any person conducting 

a warehouse in Kentucky who solicits or persuades or 
permits any member to breach his contract with the 
association by accepting such member’s products for 
sale etc., shall be liable to the association in a civil 
action in the sum of $500 for each offense and shall 
be subject to an injunction and liable for costs and 
attorney’s fees 

By §28 it is ap hig that associations organized 
under the Act shall be deemed not to be a conspiracy, 
combination in restraint of trade, or illegal monopoly, 
nor an attempt to lessen competition or fix prices 
arbitrarily, or to create a combination or pool in vio 
lation of law; and that the marketing contracts and 
agreements authorized shall be considered not illegal 
or in restraint of trade or contrary to any statutes 
against pooling or combinations. 

Standard contracts entered into by the associa- 
tion bind the growers to sell all their tobacco to the 
association for five years and the association in turn 
agrees to market the products on the best terms avail 
able. By these contracts the parties stipulate a sum 
as liquidated damages for breach by the growers and 
agree that the contract is one of a series dependent for 
its true value upon the adherence to his agreement 
by each of the others. Provision is made also for an 
injunction and for specific performance as remedies 

The petition of the Association alleged that it 
was formed for marketing tobacco grown by its mem 
bers ; that identical contracts had been made with many 
members ; that one Kielman joined the asso ciation and 
made the standard contract; that nevertheless he deli, 
ered 2,000 pounds of tobacco to the defendant Ware 
house Company which sold the same fully knowing 
the circumstances, and despite the fact that it had 
been notified by the Association of Kielman’s mem- 
bership and contract, had been requested not to sell 
tobacco and had been reminded of the penalties. 
further alleged that the defendant knowingly persuaded 
and permitted Kielman to break his contract with the 
association by receiving his tobacco for sale and sell 
ing it contrary to the contract and contrary to §27 
of the Bingham Act. 

The defendant Warehouse Company answered 
first that the Association was a combination creating 
and carrying out restrictions in trade contrary to the 


Tf 


common law; second that §26 and §27 of the Bing 
ham Act abridge the defendant's privileges and im 
munities as a citizen of the United States, and violate 


the due process and equal protection clauses of the 
Federal Constitution; third, by advancing a counter 
claim for a declaration of rights and duties, apparently 
under the Kentucky Declaratory Judgment Law 
The trial court struck the third section of the 
answer from the records, and sustained demurrers to 
the other two. The case was then submitted to the 
court and judgment went for the plaintiff for $500 
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On a writ 
sustained the state courts 
n rendering judgment for the plaintiff, Mr. Justice 
McREYNOLDS 


1s a penalty and $100 as attorney’s fees 


f error the Supreme 





ering the oj He prefaced 
< discussiot the law with the f lowing observa- 
here t Warehouse Company 
P i ement the challenged judg- 
t it another some right 
ng und nstitutior r laws the United 
states erted below 

It was thet nted out that the Court had no 
"isdicti declaratory judgment and con- 
equently tl eral right was infringed in strik- 
g the thir from the answer. 

It was leclared that no federal question 
1s involve ging the ymmon law respecting 
mbDinatio1 

Sectior I il question It 
es not ment t ( stitutior r any statute of 

e United St ut claims that the Association 
Ss an unlaw ‘ at under common 
law rules I present <¢ ntroversy concerns a 
statute re alter, amend or abol- 
sh the = vithin its jurisdiction 

After recalling the rule that a corporation is not 

1 citizen within the meaning of the constitutional pro- 
ision relating t leges and immunities the learned 


ul 1 discussion OT the 


effect of the 
statute, saving, 


Justice entet 
requirements 


| 
upon the 


Certaitr t statute impaired no right of the 
Warehouse guaranteed by the Fourteenth 
Amendment merely authorizing corporations with 
membership li i to agri turists and permitting 
contracts for | se and resale of farm products. 
[his also is e declaration that such associa- 

ms sh eC i mor lies, combinations 
or conspiracies restraint of trade, and that con 
tracts with met rs shall not be illegal The state 
may declar« policy as to such matters 
Connolly Sewer Pipe Co. (where a buyer 
resisted payment e price of goods because the 
seller belonged 1 trust declared illegal) was dis- 


that the statute there ex- 
operation agricultural pro- 


tinguished upon the ground 


pressly exempted { its 








ducts and live st the hands of producers or rais- 
ers, and thereby denied the equal protection of law 
to the Sewer |] ( Here, however, the 
statute is of uni “no one could law- 
fully do what War ompany did.” 

Do the the Bingham Act which 
afford pe t t narketing contracts with 
members t ‘ t eprive the Warehouse 
(Compan t the laws, or conflict 
with the due pr s clause of the Fourteenth Amend 
ment because without reasonable basis and purely arbi 
trary? These « tions may be fairly said to arise 

pon € 

T he S es ‘ ttinglv solicit, 
ersuade, or association member to break 

s ar ke g It es not prescribe more 
re us penalt f warehousemen than for other 
Fenders N ermitted t lo what is denied 
warehouser There s no substantial basis 
wt } ‘ ths ‘ ual norote Han clause 
After a merous state decisions in 
volving sim S s the opinion was concluded as 
follows 

Ce that the Bingham Act takes 
from the Ware se Company the right to carry on 

isiness tl way by accepting and selling 
the tobacco of tl vl voluntarily seek its services 
i thus ges its liberty Undoubtedly 

e statute t i penalize action not there 
re so rest rt extent interferes with 
freedom But t lone to protect certain con- 
tracts } | le | great impor- 
ef liar! } t to invasion 





We need not determine whether the liberty protected 
by the Constitution includes the right to induce a 
breach of contract between others for the aggrandize- 


ment of the intermeddler—to violate the nice sense of 
right which honorable traders ought to observe. 
The case was argued by Mr. Allan D. Cole for the 
plaintiff in error and by Mr. Aaron Sapiro for the 
defendant in error 


Statutes—The Cedar Rust Act of Virginia 


The state may by law order the destruction of one 
class of property in order to save another which in the 
judgment of the legislature is of greater value to the public. 

Miller v. Schoene, Adv. Op. 250; Sup. Ct 
Vol. 48, p. 246 

The property owners here were ordered by the 
state Entomologist, Schoene, to cut down a large 
number of ornamental cedar trees growing on their 
lands in order to prevent the communication to nearby 
apple orchards of a plant disease or rust which in 
fected the cedars. The order was affirmed by the Vir- 
ginia courts, which allowed $100 to the owners to 
pay the expenses of removal of the trees. The judg 
ment of the court and the statute as construed do not 
allow compensation to the owners for either the value 
of the standing trees or the decreased value of the 
realty, but they are permitted to use the felled trees 

The owners denied the constitutionality of the 
state enactment under the due process clause of the 
Fourteenth Amendment and sued out a writ of error 
in the Supreme Court to determine its validity. 

The statute in question prescribed a comprehen 
sive scheme for eliminating red cedar trees infected 
with rust. It made it unlawful for any one to “own, 
plant or keep alive and standing” any red cedar which 
is or may be the “host plant” of cedar rust and de 
clared any such tree within a prescribed radius of 
any apple orchard to be a nuisance subject to destruc 
tion. By its terms it is made the entomologist’s duty 
upon written request of ten or more reputable free- 
holders of the vicinity “to make a preliminary investi 
tion of the locality * * * to ascertain if any cedar 
tree or trees * are the source of or constitute the 
host plant for the said disease * * * and constitute a 
menace to the health of any apple orchard in said 
locality and that said cedar trees exist within a radius 
of two miles of an apple orchard in said locality. 
If affirmative findings are made the entomologist is 
required to notify the owner thereof in writing, call 
his attention to the statute, and order him to destroy 
the trees. Upon the owner’s failure to obey the order, 
the entomologist is authorized to destroy the con 
demned trees, provision being made, however, for a 
judicial determination of all questions and objections 
involved. 

The validity of this statute was upheld by the 
Supreme Court in an opinion delivered by Mr. Jus 
tice Stone who first summarized the scientific data 
underlying the statute, saying, 

As shown by the evidence and as recognized in 

other cases involving the validity of this statute 

cedar rust is an infectious plant disease in the form 
of a fungoid organism which is destructive of the 
fruit and foliage of the apple, but without effect on 
the value of the cedar. Its life cycle has two phases 
which are passed alternately as a growth on red cedar 


Rep 


and on apple trees It is communicated by spores 
from one to the other over a radius of at least two 
miles. It appears not to be communicable between 
trees of the same species but only from one species 
to the other, and other plants seem not to be ap 
preciably affected by it. The only practicable method 
f controlling the disease and protecting apple trees 














206 AMERICAN Bar ASSOCIATION JOURNAL 















from its ravages is the destruction of all red cedar 
trees, subject to the infection, located within two 
miles of apple orchards 

It was pointed out that the red cedar is of very 
small commercial importance in Virginia, whereas apple 
growing is one of the chief agriculture pursuits in 
the state. 

On the evidence we may accept the conclusio 
of the Supreme Court of Appeals that the state was 
under the necessity of making a choice between the 
preservation of one class of property and that of the 
other wherever both existed in dangerous proximity) 
It would have been none the less a choice if, instead 
of enacting the present statute, the state, by doing 
nothing, had permitted serious injury to the apple 
orchards within its borders to go on unchecked. When 
forced to such a choice the state does not exceed 
its constitutional powers by deciding upon the destruc 
tion of one class of property in order to save an 
other which in the judgment of the legislature, is of 
greater value to the publi It will not do to say that 
the case is merely one of a conflict of two private 
interests and that the misfortune of apple growers ma\ 
not be shifted to cedar owners by ordering the de 
struction of their property; for it is obvious that there 
may be, and that here there is, a preponderant publi 
concern in the preservation of the one interest over 
the other. . . . And where the public interest is i: 
volved preferment of that interest over the property 
interest of the individual, to the extent even of its 
destruction, is one of the distinguishing character 
istics of every exercise of the police power whicl 
affects property. 

Eubank v. Richmond was distinguished upon the 
ground that the ordinance there deprived the admini 
strative authorities of all discretion in making certain 
building restrictions 


The function of the propert wwners there is i 
no way comparable to that of the “ten or more 
reputable freeholders n the Cedar Rust Act They 
do not determine the action of the state entomolo 
gist. They merely request him to conduct an investi 
gation. In him is vested the discretion to decide 


after investigation, whether or not conditions are sucl 

that the other provisions of the statute shall be 

brought into action: and his determination jis not sub 

jected to the possible arbitrary and irresponsible action 

of a group of private citizens 

The case was argued by Mr. Randolph Harrisor 

for the plaintiff in error and by Mr. F. S. Tavener for 
defendant in error 


Taxation—Income Tax—Business Expenses 


Attorney’s fees incurred in defense of a suit for an 
accounting of a partnership business are a business ex- 
penditure and an allowable deduction from gross income 
under the Revenue Act of 1918. 

Kornhauser v. United States, Adv. Op. 285: Su 
Ct. Rep. Vol. 48, p. 219 

The petitioner, a taxpayer, sued in the Court « 
Claims to recover the sum of $1,126.15 alleged to be 
the amount of income tax he was compelled to pay 
by reason of the Commissioner's refusal to allow a 
deduction of $10,000 from the former's gross income 
The taxpaver alleged that the sum of $10,000 was 


paid by him as attorney's fees incurred in defending 
a suit brought by his former partner for a portion of 
fees accruing before dissolution of the partnershiy 


that the fees 


ter dissolution and his contet 


In that suit the taxpaver cont 
in question accrued af 
tion prevailed 

In this suit the taxpaver contended that the 
amounts paid in defending the suit brought by his 


re necessary expenses within the 


former partner a 
meaning of §214 (a) subd l f the Revenue Act 
f 1918, or a loss under subd. (4) of that section 


On demurrer the Court of Claims dismissed the pe 





tition on the ground that the expenditure was a pet 


sonal expense under §215 and not an allowable de 


duction 

On certiorari this was reversed by the Supreme 
Court, Mr. Justice Sutherland delivering the Court’s 
opinion. In disposing of the case he first quoted rele 
vant portions of §214 (a) and §215 (a), which pro 
vide that allowable deductions include 

(1) All the ordinary and _ necessar cpenses 
aid or incurred during the taxable 
ng on any trade or business + oe 
duction shall be allowed in respeca rt re 
living, or family expenses.” 

Che petition was then examined ; the ight ol 
the quoted statutory provisions and the following ai 
alysis was stated: 

On the case made by the petiti p 

ture in question was either a personal expense 

i business expense it was not a | g r tai 
expense And it was an “ordinary and essa 
expense, since a suit ordinarily and, as genera 
thing at least, necessarily requires l 


that the acc 


) 


f counsel and payment of his charges 
unting suit presented the quest 
} 





the compensation in respect of whic 

sought an accounting was for profess Ser 

verformed by petitioner during the existence f the 

partnership Or after its termination the ¢ 

that suit being based upon the latte: 

In either view the compensation const I 

1i€Ss earnings 

\fter briefly reviewing cases before the Interna 

Revenue department and the Board of Tax Appeals 
in which it had been held that expenses necessitated 
by the defense of suits arising out of various business¢ 


we 





re allowable deductions the learned Justice 


ig his opinion as follows: 


, , , , 
rhe basis of these holdings seer 

vhere a suit or action against a taxy 

onnected with, or, as otherwise state 


mately resulted from his business 


curred is a business expense withi 


$214 a) subd (1), of the act The 1 gs see! 
to us to be sound and the principle 

rest covers the present Case li the xpens 
peen incurred In an action to recover 


r 


hent who refused to pav it. the 
xpenditure as a business expense 





doubted. In the application of the act w re able 
to perceive any real distinctio1 hetwee i expend 
ture for attorney’s fees made to s t 
the earnings of the business and a t 
to retain such earnings after their r nt O 

as directly connected with the business t ther 


tax 


The case was argued by Mr. L. I.. Hamby for the 
paver and by Solicitor General Mitchell for tl : 


sp yndent 


Ev 


Stat 


‘dence—Admissibility of Liquor Illegally Seized 
Where a state prohibition act has been repealed and 
e officers without warrant or probable cause arrest and 


search a defendant and seize liquor in his possession for 


the 


sole purpose of aiding federal officials in prosecuting 


such defendant under the National Prohibition Act, the 
arrest, search, and seizure are illegal and under the Fourth 


and 


Fifth Amendments to the Constitution of the United 


States the liquor so seized is not admissible in evidence 
aganst the defendant in a prosecution brought by federal 
officials. 


Gambu nited States \d Cy 13 Sup. 
Rep. Vol. 48, p. 137 

The defendants, Gambino and vere 
ested by New York State troopers ( ! 
border At the time of the arrest their automolile 
vas searched and intoxicating liquor found in it was 
eized by the troopers All of these acts, the se 
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REVIEW OF RECENT SUPREME CouRT DECISIONS 


re, and e without a warrant or proba- 
cause \ fte rest they were delivered into 
stody of a Feder eputy collector of customs for 
secutio é court for Northern New 
k Phe ere 1 for conspiracy to 
ite the Act 
Be fore tl l agall later they movea for 
suppressiot e liquor as evidence and asked 
its returr t round that the arrest, search 
1 seizure we it warrant or without probable 
se, cont th fth and Sixth Amend 
ents of the | titutior Upon denial of these mo 
s the « idmitted at the trial and the 
efendants sentenced This was af 
rmed | he rt of Appeals and thereupon 
rit of cé illowe the Supreme Court 
the IJnited S ; 

The « he Government in support 
the ce t W that there was prob 
le cause, at 1 that the troopers were not the 
ents of the States at the time of the acts 
questior ere disputed by the defendants 
no t ‘kk the 7 that there w is no probable cause 

nd that by the t f the Prohibition Act the troop- 
rs were agent United States when the arrest 
vas made. In t ntentions the defendants were 
upported by the reme Court which reversed the 


delivered by 





Vr 1 , 

The learned Justice sum marily disposed of the 
rst point wit tion that on the facts there 
is no pt he remaining parts of the 

nion were é e sec rt and to a dis- 
WwecIoT t the thorifies 

n consicde this phase yt the ise attention 
is called to se > of Title Il the Prohibition 
\ct which autl State magistrates in the usual 
ode of pro ( 1 imprison or bail offend 

ers against ' ! law for trial in a Federal 
Court. and oni ces of witnesses for 
their appearat t tit in such cas¢ By virtue of 
this secti trates ca ilso issue search 
warrants in t é rovided by the Federal 
statutes 

After thu rizing the statutes touching the 
vers ] es the learned Justice thus 

expresse 1 the I ntt ng tne case 

| ie t Q gful search and 

Pur st rt ré perating wit 
edera lude I United States 
F lence t State fheers through search 

warrant and without 

res¢ f a Federal 

ff sible juesti here is 

A t t we t agents 
the Federal 

rose t é exclusior f 
\ttent rect e fact that the 

State Prol ‘ M in-Gage law 
r€ ( sequent the action of 
he troopers ut color f authority unless 
thev wert f the enforcement of a Fed 
T i] law t s¢ that the Gov 
rnot tN go the repeal of the 
Mullan-( P leclared that all state peace 
ficers were 1 to aid in the enforcement of 
he Natior t se facts, and the further fact 
that the Fe T mmediately acted to carry on 
the prosecu f efendants were deemed suf- 
ficient +; varrant t nelusion that the search. Se1zZ 
ire and arrest wet neful, and should have pre- 
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cluded the introduction of the evidence objected to at 
the trial. This conclusion was expressed as follows, 
in the opinion: 
We are of opinion that the admission in evidence 
of the liquor wrongfully seized violated rights of the 
defendants guaranteed by the Fourth and Fifth Amend- 


ments. The wrongful arrest, search and seizure were 
made solely on behalf of the United States. The evi 
dence so secured was the foundation for the prosecu 


tion and supplied the only evidence of guilt 

It is true that the troopers were not shown to 
have acted under the directions of the Federal officials 
in making the arrest and seizure. But the rights 
guaranteed by the Fourth and Fifth Amendments may 
be invaded as effectively by such co-operation, as by 
the State officers’ acting under direction of the Fed 
eral officials. 

The prosecution thereupon instituted by the Fed- 
eral authorities was, as conducted, in effect a ratifi 
cation of the arrest, search and seizure made by the 
troopers on behalf of the United States. Whether 
the laws of the State actually imposed upon the troop 
ers the duty of aiding the Federal officials in the en 
forcement of the National Prohibition Act we have 
no occasion to enquire. 

Next in order a number of the earlier cases on 
the subject were considered and distinctions suggested 
which make them harmonious with the present case 
Among these Weeks v. United States was reconciled 
upon the ground the papers there used had been taken 
by one State officer in the defendants’ home after ar 
rest by another State officer, and that there was no 
showing that the arrest or search were made solely 
to aid in the prosecution of a Federal offense. 

In Center v. United States the liquor in question 
had been seized by State officers for use in the State 
courts long before any Federal prosecution was insti- 
tuted. 

Dodge v. United States was distinguished on the 
ground that the question there involved was whether 
the Federal Court had jurisdiction of a libel to forfeit 
seized by a State officer without authority 

“he court in sustaining the jurisdiction, although 
the original seizure had been made by the State off 
cer without authority, said, “The exclusion of evidence 
obtained by an unlawful search and seizure stands 
on a different ground 

In Burdean v. McDowell evidence which had been 
seized was held admissible because the wrongful seiz 
ure had been by private detectives and the Federal 
Government had not been involved in it in any way 

The learned Justice concluded his opinion with 
the following comments on Schroeder v. United States, 
Greenberg v. United States and Katz v. United States 
and their relation to the present case: 

An examination of the record in the Schroeder 
case discloses that the sergeant of police who made 


a vessel 


the search and seizure was not acting solely to en- 
force the National Prohibition Act. He was a confi- 
dential investigator, charged with the task of detect- 


ing corruption and other derelictions of duty on the 
part of police officers; the defendant was likewise a 
police officer; and the sergeant, on making the search 


and seizure, informed the defendant that he was act 
ing in pursuance of his regular duties. These facts 
were relied upon by the Government in both the trial 


and the appellate court 
In the Greenberg 
was wholly different 


and Katz cases the situation 
The Court of Appeals, failing 
to note difference, treated its decision in the 
Schroeder case as controlling, and did not give ade 
quate consideration to the peculiar relation borne in 
New York, then as now, by State officers to Federal 
prohibition enforcement, although the point was made 
by the defendant and a decision thereon was urgently 
sought by the United States Attorney 


The case was argued by Mr. Irving K. Baxter 
for the petitioners and by Assistant Attorney General 
Mabel Walker Willebrandt for the United States. 


the 








































= 














ARRANGEMENTS FOR SEATTLE MEETING 


To Be Held at Seattle, Washington, July 25, 26, 27, 1928 
> e a 


EADQUARTERS: Hotel Olympic, Fifth 
H Avenue and Seneca Street. Rates: Single 

rooms, $6 to $10 per day; double rooms, $8 
to $12 per day; double rooms with twin beds, $8 
to $12 per day; double room with double and extra 
bed (for two, three or four persons), $10.50 to $13.50 
per day; parlor suites, $20 per day up. All rooms 
have tub or shower bath and outside location 


Reservations and Hotel Information 


Requests for reservations and information con 
cerning the Olympic and other Seattle hotels should 
be addressed to the secretary, William P. Mac 
Cracken, Jr., 209 South La Salle Street, Chicago, 
Illinois. 

To avoid unnecessary correspondence, mem- 
bers are requested to be specific in making requests 
for reservations stating (1) whether double or 
single room is wanted and if double the names of 
persons who will occupy it; (2) whether double or 
twin beds are preferred; (3) the approximate rate; 
(4) date of arrival, including definite information as 
to whether such arrival will be in the morning or 
evening; (5) whether upper or lower floor is pre- 
ferred. 

\s space at the Olympic is almost exhausted, mem 
bers are requested to specify second and third choi 
of hotel in making requests for reservations. 

Every effort will be made to comply with re- 
quests made, as far as available accommodations 
will permit. Reservations should be made promptly. 

Summer tourist tickets at reduced rates will 
be in effect from all states except Oregon, Wash- 
ington and northern California. ‘Tickets on sale 
daily from May 22 to September 30, inclusive, with 
return limit October 31, 1928. Individual identifica 
tion certificates will be sent members in Washing- 
ton, Oregon and northern California, enabling them 


National Conference of Commissioners on Uniform 
State Laws 


17 9? 


‘rogram, Seattle, July 17-23, 1928 
President’s Address and Committe: 
reports. 
P.M. Uniform Mechanics’ Lien Act 
Evening Dinner for Commissioners and guests 


lentative 


July 17, A.M 


luly 18, A. M. Mechanics’ Lien Act 
2-3:30 P.M. Mechanics’ Lien Act 
3:30-5 P.M Amendments to Negotiable Instru 
ments Law. 
July 19, A.M Amendments to Negotiable Instru 


ments Law. 
2-3 :30 P.M Uniform Public Utilities Act, Uni 
form Public Utilities Securities 
Act, and Uniform Business Cor 
poration Act 
3.30-5 P.M. Social Welfare Acts 
luly 20, A.M. Social Welfare Acts 
P.M. Social Welfare Acts Section 
July 21, A.M. Reports of Committees on Aeronau 
tics, Compulsory Attendance -ot 
Witnesses, and Guardianship of 
Soldiers. 
P.M No session 
July 23, A. M. Report of Committee on Uniform Act 
in relation to Corpus and Income 
P.M. Uniform Acknowledgment Act and 
Report of Committee on Uniform 
Firearms Act 
The Conference will be held at the Olympic Hotel 
which will be the headquarters of both Bar Association 
and Conference Room reservations should be made 
through William P. MacCracken, Jr., Secretary of the 
American Bar Association, 209 So. La Salle St., Chi 
cago. 
(GEORGE G. BoGert, Secretat 


University of Chicago Law Schoo 


to secure a reduction of 25 percent Chicago, I] 
ADDITIONAL HOTEL ACCOMMODATIONS 

Distance from --— With Bath —_— 
Hotel Headquarters Single Double [win Beds 
Ambassador 4% Blocks $3 to $5 $5, $6, $7 $8 
Caledonian 3% Blocks $3 to $5 $5, $6 $7.50 
Calhoun . 7 Blocks $3 to $5 $5, $6 
Camlin 7% Blocks $6, $7, $8 $8, $9, $10 $8, $9, $10 
Frye .. 8 Blocks $3 to $5 $5, $6 $7, $8 
Gowman 6 Blocks $5, $6 $5, $6 $6, $7 
CS ee 6%4 Blocks $3 to $5 $6 7 
New Washington 6 Blocks $6 $8 $9, $10 
New Richmond 10 Blocks $3 to $4 $5, $6 $6, $7 
Savoy . 2 Blocks $3 to $5 $5 to $6 $6, $7 
Vance . 7 Blocks $4 $5, $6 $6 
Waldorf 5 Blocks $3, $4 $4, $5 $6 
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-EATURES OF SEA LE MEETING IRS 
FE. LES SEATTLE MEETING TOURS 
rua Conmimnitte n Arrangements and Transportations for Eastern Members 
‘a a 
\ttending Annual [vent 
the Con be awaiting members at their hotels on arrival in 
ter t should be said that it 1s Seattle and Los Angeles. 
° transportation to Seattle The Committee will have hotel reservations 
here can do that. What the for each member at Los Angeles, San Francisco 
mitte ring to s to make the and Coronado. Hotel accommodations for the 
ere able through the sight three days in Glacier and the five days in Zion are 
g eature hich it offers. included in the Committee’s charges, and rooms 
e feature t be furnished by any railroad will be assigned in advance of arrival. All hotel 
Sight Seeing Trips reservations for Seattle are made through Mrs. O 
ie Rad RE oe ihiowin © Ricker, Executive Secretary of the Association, 
it { . C4 ‘ . « 4 is rr - . . .* . . 
ae Pees Saat oni amen The Rookery, Chicago, Illinois, but the Committee 
ude ys nag ent and most - ' : . 
atiful , — > mee alien ied will keep its list checked with Mrs. Ricker so that 
Cal t itl ¢ t iit¢ « Sf OS ° 2 ~ 
hicl , noleetk eleiaks luly and @ Treservation will be made at Seattle for every 
ch i ( 1g an : : 
; a ) r al Canada) member unless otherwise instructed. Hotels wil! 
, Ra “ag Marie ‘ the ut be necessary at Seattle and Los Angeles and are 
Lainie! c Ca es ) I » { - o _” “ “ ™ > 
: ; ie sae Clesin ince: eee preferable for the night at San Francisco and the 
ing trij e nights ere » ays ; : . : can 
ee rd ' y soli Chen night at Coronado. Before leaving, bulletins wil! 
) no ma uri 1) ion a I Te . oe . £2 ° ° 
bits ttractions returnine. For the ¢ issued giving information as to the clothing de 
‘ tiful sl ' " i Sum sirable, how mail and wires should be addressed 
ne rea 1 ul : re scenery ant ° ¢ 
a, ee » selected how baggage should be handled to reach the special 
iVoT é cine ¢ eel seie *¢ . : " ° . . . 
Pty? ‘land fea- ‘ins, ete. During the trip bulletins will be issued 
{ c i I I I nrererence¢ to 1! : ‘ T - . - 
O 1K . siiettinien: 4 each dav giving the program for the following da 
tures ver 1000 miles of motor transportation 1s ‘ i or ; 
; , and full information regarding the places to be 
ecessary to the trips, but it is so arranged that tee 
é; cies tal visited. 
ne of it w thy or fatiguing otor trips . 
a ‘ ae enaiiniie a The Committee’s Charges 
furnis ! f the entertainment program at 
. i 5 > . 
erv place t ted and all points of interest The Committee’s published rates include all sight seeing 
i - tien : thout additional expense ot! ind entertainment expenses as well as Pullman accommodations 
3 hp cgeer’ ‘tt aaetnractite vi ' I They include hotels, both meals and lodging, for the three 
ubie rips arranged tor each day. days in Glacier and the five day Zion trip, but they do not 
Entertainment nclude hotels or meals elsewhere (except the luncheons 
: : . served on the sight seeing trips) Meals on the trains will 
\ compet 1 1S arranged tor every day served a la carte 
e Seattle ent nment will include an all day Tour “A” leaves Chicago July 16, and Tour “B” July 21 
at trip t n all dav boat trip to Vic- Returning both arrive in hicago on August 14. The differ 
ria al 1 oh the city and around Lake ence between them is that Tour “B runs from ( hicago direct 
\A ’ ‘ +] : 4 Mt. H nd‘ Seattle, omitting the Glacier and Rainier trips and is thus 
S ni 1 na ( | oo q ri . - > 
br = oe , F # five days shorter. Rates will be quoted for those who desir 
ump! \t San Francisco drives accommodations to accompany the Tours one way only, either 
ind other ente! { Drives at Del Monte to going or coming The Committee will furnish round trip 
Vontere Pacif Pebble Reach and Carmel. —— fr m any “—_" —_ by —~ — The - : 
D..11 D 1 1T: will t Same as if ug ‘ Ca 1 t agent 1¢ 
Drives at San Diego to Balboa Park and Tia Juana. Se ee ee ee ee ee 
: a a “wee a reason for buying them through the Committee is to have the 
al a i m Or , y way ol La sight seeing detours properly routed. The Committee's rates 
co Juar t Laguna al Seal Beach for children are the same as adults, but children under 12 
Los Angel Los Angeles an all day trip require only half rate railroad tickets. Rebates will be made 
1 ' D : to thos who omi : yf >» sig -eing ips ic are 
Catalina es to Long Beach, Pasa- those w 0 mit any of the sight seeing trips which ar 
- Hol i iP rok of . included in the Committee’s charges 
—— ; ; — oS ee As the Tours arrive in San Francisco, July 29, and leave 
motion pictu eceptiot linner dances Los Angeles August 6, the intervening time may be spent in 
etc.. at Seat 5 Coronado and Los any part of California. This will be of advantage to those 
Angeles ( f rovided at Seattle. Port who wish to visit friends or to spend the time in some way 
“ih. yar ee we ' ee \ le ther than that arranged by the Committee 
peg ' . oe ane —" In order to secure desirable accommodations reservations 
ind Dbathing rranged at San Frat should be made as early as possible. Reservations will be made 
Del M nd Long Beach ind information furnished by Thomas Francis Howe, Chair 
ae ee , : man, Com. on Arrangements and Transportation, 7 South 
Comi and Convenience Dearborn Street, Chicago 
All tt - irrange 1 for members with 
ut any effort nse on their part. Each per- 


son will have t e Pullman space during the Special One-Way Train to Meeting 


entire t I "J Is¢ at all times \ spec ial one-way train to the Seattle meeting over the 
ept at Seat Angel lhe train ser\ turlington and Northern Pacific will run direct to Seattle 

e \ ‘ el ber. manicure and and is authorized by the Committee for the convenience ot 
- } thered with those who cannot leave with the tour trains on July 16. It 

: will have a 68-hours schedule. It will connect with the tour 
_ s . the issag’ trains at Seattle, so those desiring to return with them maj 


Il nake arrangements therefor through Chairman Howe 

















CONTRIBUTIONS OF THE COMPARATIVE LAW BUREAU OF THE 
AMERICAN BAR ASSOCIATION 





ORGANIZATION AND WORK OF BUREAU 


HE objects of the Bureau include the transla 

tion into English of foreign laws, the prepara- 

tion of bibliographies in its special field, and the 
consideration of foreign legislation and jurisprudence 
with a view to present information and materials of 
value to lawyers, law teachers and law students. 

All members of the American Bar Association 
and of the Comparative Law Bureau will receive the 
JOURNAL issued by the American Bar Association 

All members of the Association are by that fact 
also members of the Bureau. Any state bar associa 
tion can become a member on payment of $15 annually, 
and will then be entitled to send three delegates to the 
annual meeting of the Bureau and to receive five copies 
of the AMERICAN Bar AssociIATION JOURNAL. Any 
county, city, district, or colonial bar association, law 
school, law library, institution of learning or depart- 
ment thereof, or other organized body of a kind not 
above described, may become a member on payment of 
$6 annually, and will then be entitled to send two dele- 
gates to the annual meeting of the Bureau and to re 
ceive two copies of the JouRNAI Any person eligible 
to the American Bar Association, but not a member of 
it, can become a member of the Bureau on payment of 
$3 annually, and will then receive the JoURNAL. 

Distinguished foreign jurists, legislators, or schol 
ars may be elected honorary members. They pay no 
fees. 

The authorship of the contributions of the Bureau 
to the JouRNAL is indicated in each case by the initials 
of the writer. 

The next meeting of the Bureau will be held at 
Seattle, Washington 


Honorary Members of the Section 


The Rt. Hon. Viscount Bryce, of Dechmont, O. M 


D. C. L., LL. D., F. R. S. (deceased) .. England 
Franz von Liszt, Jur. Dr. (deceased) ; Germany 
D. Joseph Jitta, Jur. Dr Holland 


Estanislao S. Zeballos, Jur. Dr. (deceased) Argentina 


Eugen Huber, Jur. Dr. (deceased) Switzerland 


Officers and Council 


Chairman—W. W. Smithers Philadelphia, Pa 
Vice-Chairman—Charles S. Lobingiet Shanghai, China 
Secretary—Robert P. Shick Philadelphia, Pa 
Philadelphia, Pa 
Philadelphia, Pa 


Assistant Secretary—Axel Teiset 
Treasurer—Errol White 


Andrew A. Bruce Chicago, Ill 
Phanor J. Eder New York, N. Y 
W. O. Hart New Orleans, La 
Fred W. Lehmann, J: ‘ St. Louis, Mo 


.Cambridge, Mass 
Washington, D. C 
New York, N. Y 
Carlotta, Calif 


Roscoe Pound 
Walter S. Penfield 
Joseph P Wheless 
F. C. Fisher 
Headquarters 


Secretary's Office, 1107 Liberty Building, Philadelphia, Pa 
U.S. A 


Editorial Staff 
Ropert P. Suicx, Chairmay 
1107 Liberty Building, Philadelphia, Pa 


Private International Law... W. W. Sn r 
FCC ETT TTT OO Robert P. Shicl 
Bohemia and Balkan States..... ......William G. Hastings 
Canada ; ..--Mr. Justice William R. Riddell 
China..,.. oa Charles S. Lobingier, C. H. Wang 
France... : Ernest Angell, Erroll White 
Germany.. ane nae R. Laurens Notz 
Great Britain 

Italy werrTrrey ‘ Josep! P. Bartilt 
Japan Jiro G. Kaneko, James Lee Kauffmar 
Latin America 

Argentina, Bolivia, Chile, Colombia, Ecuador, Para 


guay, Peru, Uruguay, Venezuela oP 
‘ Phanor 3, Eder, Richard C. Backus 
Brazil, Mexic« eee . oce o° J yseph P Whele 
Costa Rica, Guatemala, Honduras ; 
Cuba.. : _ Raoul E. Desvernine 
Nicaragua, Panama, Salvador. Walter S. Penfield 
Charles S. Lobingier, George A. Malcolm 
H Lawrence Noble 


Philippine Islands 


Portugal ....Joseph Wheles 
Russia William G. Hastings 
Scandinavia Axel Teisen 
Spain..... Joseph P. Wheless 


Switzerland . Bee Charles Jucker 
General Comparative Law. ne 

; : Roscoe Pound, David Werner Amram 
American Literature on Foreign Law Luther E. Hewitt 
Comparative Law Bureau Publications 


OFFICIAL PUBLISHER: THE CHIPMAN LAW PURLISHING CO 
BOSTON, MASS 
Visigothic Code, by Scott, of this Editorial Staff 
Swiss Civil Code, by Shick and Wetherill, of this Editorial 


Staff 

Civil Code of Argentina, by Joannini 

Civil Code of Peru, by Joannini; in preparation by this 
Bureau. 

The Seven Parts (Las Siete Partidas), by Scott, of this 


t 


Editorial Staff; in preparation by this Bureau 


Foreign Codes and Laws Translated Into 
English—Now Purchasable 


French Civil Code, by Cachard 

French Civil Code, by Wright 

Japanese Civil Code, by Gubbins 

Japanese Civil Code, by Lonholm 

Japanese Civil Code, annotated by De Becke 

Japanese Commercial Code, by Yang Yin Hang 

Japanese Code of Commerce, by Lonholm 

Japanese Penal Code, by Lonholm 

German Civil Code, by Chung Hui Wang 

German Civil Code, by Loewy, under the direction and an: 
tated by a joint committee of the Pennsylvania Bar Asso 
ciation and the University of Pennsylvania 

Penal Code of Siam, by Tokichi Masao (18 Yale Law Jour- 
nal, 85). 

Laws of Mexico, by Wheless, of this Editorial Staff 

Mining Laws of Mexico, by Kerr, late of the Editorial Staff 

Mining Laws of the World, by Eder, of the Editorial Staff 

Commercial Laws of the World, Am. Ed., Boston Book Co 

German Prize Code, as in force July 1, 1915; translated by 
C. H. Huberich and Richard King Baker, Voorhis & 
Co, N. Y¥ 
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had acquired from the time they had joined hands; the owner 
of the slave shall receive one half and the daughter of the 
gentleman shall receive one half for her children.” (Sec 
176. )* 


Here we have a rule, substantially as in the mod- 
ern form, for devolution of assets of the community 
in case of its dissolution by death. 

“We are told,” said Judge Howe,’ “that in ancient Egypt 
there was a kind of matrimonial community of acquisitions and 


gains. It seems to have existed only as a result of a specific 
marriage contract for that purpose. Whether the idea may 
have migrated with ancient commerce to Spain and France 


might be the subject of curious speculation.” 

[he Gortyn collection of Greek law (“Ca 450 to 
350 B. C.”),® discovered in Crete less than half cen 
tury contains passages which indicate a system 
resembling the community. Thus 


since, 


‘The father 


shall have power over the children and th 
goods, over the division and the mother over her own goods 
While they live it shall not be necessary to divide; but if on 
should be cast in damages, allotment shall be made to him that 
s cast (sec. 5) and if the mother die leaving chil 
dren, the father shall have power over the mother’s things 
but shall not sell nor pledge unless the children, being runners 
(adolescent), approve.’ (Sec. 6.) 

Because of its prevalence in countries which de 
their law largely from Rome, there has always 
been a tendency to seek the source of the marital com 
munity in Roman law Certain features of it such as 
dos and paraphernalia are undoubtedly from that 
source. Moreover, the conventional community found 
its counterpart there; for “the spouses could contract 
for a partnership between themselves.”* Again Rome 
was one of those fields where the family community 
prevailed.° But most legal historians will now agree 
with the conclusion of Burge’ that 

“the communio bonorum might have been a part of the 


rive 


4 Ne 4A akes the same provision in case there is ne lowr 
The ( munit f Acquest Yale Law | XII, 216 


s and (Gains 
the family community which existed 


In Egypt it seems to have been 


with the wife occupying a place of equality See Revillout, La Propriété 
Droit Egyptien (Paris, 1897), 246 et seq 
6 Roby, The Twelve Tables of Gortyn, Law Quarterly Rev II, 
36, 145, 7 


Van Wetter, La Communauté des biens entre époux (1898) 
Prive de la République Athén I, 244 Cf, Burge 


Laws (London, 1838) I, 263. 


on 
d Foreign Law ye wl 1838) I, 263. Cf. Toulier, 





Art. 72: Kent's Commentaries, Il, 184 
y f French Private Law (Continental Legal Hi 
1912) S818 n. 3, refers to the theory of Roman origit 


as nior and among those which no longer need 
ev 
f the ymmMunity f a ests and gains was ut 
| Law.” Cole v. Exr's, 7 Martin U. S La 41 
ment f the right « f ganancias would seem to be one 





ns for the suggestion of which Spain is not in 


ted t R ur risprudence, although this declaration is not suf 
rted by the unanimous assent of writers."" Judge Johnson of Trinidad 
te to Azo & Manuel's Institutes of the Civil Law of Spain, reprinted, 
Waite’s New Recopilacion (Philadelphia, 1839) I, 60 n 
“Even a cursory examination of the jurisprudence of ancient Rome 
will establish that it is not to this source we are to look for the origin 
f communi nor There was no such society recognized by that 
iw.” Fraser. Husband and Wife (2nd ed.. Edinburgh, 1876), 649 
“It was not derived from the Roman law.” Howe, The Community 
f Acquests and Gains, Yale Law Journal, XII, 216 (1903) 


“It certainly was not part of the Roman law and was not borrowed 
from that source.” Wessels History of the Roman-Dutch Law 
Grahamstown, 1008) 455 
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Roman law at an early period; but it had, long before 
the compilation of the Digest, fallen into disuse.” 
Lefebure" thought that “the Christian guidance given 
the family in the middle ages must have ‘resulted in the 
power of the family and the conjugal community. 
But, as Brissaud’? pertinently asks, 

“If Christian aan had created the 
does it happen that this institution was unknown to the Chris- 
tians of very early times? . . . If it be unconsciously that 
the spirit of Christianity has given birth to the community, 
how is it that it did not produce this same effect in southern 
Europe, in Normandy, in England and in certain portions of 
Germany? Why did not this spirit make the absolute com 
munity prevail everywhere as must logically have followed?’ 

The author last quoted likewise discusses** 

“The opinion which sees in the conjugal community a 
variation of those secret communities which were formed 
among people of power, generally brothers or relations by 
marriage, owing to the single fact of their life in common 
during a year and a day.” 

Brissaud concedes that 

“It would have been surprising if the existence of this 
partnership, which is attested from the time of the barbarian 
period, had not facilitated the adoption and the extension of 
the community between the spouses But,” he adds, 
“there are too many differences between these two institutions 
for one of them to account sufficiently for the formation of 
the other. The situation of married people and that of rela- 
tives or strangers who are associated together is entirely 
different; the difference in sex, the presence of children, the 
constitution of the family, carried with them differences which 
were inevitable. Provinces, also, such as Normandy, are 
found where secret partnerships existed in old times and 
where the community between spouses did not succeed in 
taking root” : 

Brissaud** himself suggests economic causes tor 
the latter; nor are there wanting those who ascribe to 
it a Celtic origin."* But the hypothesis which has the 
strongest support among recent investigators is 


The Teutonic Theory 


“The oldest traces of a community of goods between 
spouses, concentrated by custom,” observes Olivecrona,” “are 
found, according to our view, early among the south Ger- 
mans, in three collections of laws, belonging to those called 
barbarian (Leges Barbarorum), redacted between the seventh 
and ninth centuries of our era. These are: the law of the Visi- 
goths (Lex Wisigothorum, dating, it is believed, from the 
end of the seventh century), the Ripuarian Law (Lex Ripuari- 
orum, redacted in its present form, probably oueer the reign 
of King Dagobert, 630-637) and the law of the Saxons (Lex 
Saxronum) of Charlesmange’s time about 802.” 


Of course Olivecrona did not know of the Baby- 
lonian or Greek approach to the Community; for 


community, how 


11 La Coutume francaise du Mariage 1901), Cf. Beauchet 


lypaldo-Bassia, p. 16 

“The introduction of Christianity and the principle that husband and 
wife are one, in spirit gave a new ratio existendi to the German cus 
tom and it was accepted as a legal principle that the spouses should 
share fortune and misfortune together both as to person and property.” 
Wessels, History of the Roman-Dutch Law (1908), 4: 

“The Church regarded community as the reaiteatie yn of her owr 
aims—combining at once the principle of the husband’s headship and 
of the wife’s partnership in all his gains and doings.” Kenny, Effects 
of Marriage on Property (London, 1879), 143 

12. History of French Private Law, 817 n., where the author adds 
“One has difficulty ir finding among the writings of the theologians and 
hich deal fully with, or touch 


the canonists a few scattered texts w 
lightly, on the community The canonists know of scarcely 
anything beyond the Roman marriage portion system with dowry.” 

18. Id. 819-821 

14. Id. 817 818 n. 1 “Economic relations and ethical factors 


connected therewith determined the preservation of the administrative 
community or the community of goods Huebner, Germanic Private 
Law Continental Legal Hist. Series (Boston, 1918), 530 

15 Pasquier, Rechtsgeschichte I, 898; Groseley, Rechtsgeschicht« 
8; Pardessus, Ac. Inscript. X, 752 

By Manx custom wives were 
their husbands’ personal estate’ and even executed wills 
thereof. Act of 1777, Mills, Ancient Ord linances of the Isle of Man, 


formerly “entitle to one-half of 
i disposing 
874 


The Brehon Laws of Ireland are al ited as disclosing the community 
16 De Origine et du Developpement de la Communauté des Biens 
Entre Fpoux, Revue Historique de Dr: Francais, XI, 254 
‘The best opinion appears to be that it took its rise with the Ger 


early period of their history, the wife 
took by positive law the one-third of all the gains made during cover 
ture.” Cole v. Exr’s, 7 Mart. (La N. S. 41 (1828). 

“When it is found in northern Frat “e and in Visigothic Spain by 
at least the seventh century era, the inference as to its Teutonic 
origin is a strong one Howe The { t nity of Acquests and Gains 
Yale Law Journal, XII, 216 





mans, among whom, at a ver 


neither the Codes of Gortyn nor of Hammurabi had 
been recovered his day. But it would hardly have 
altered his viewpoint without some evidence (whict 
has not been forthcoming) of Babylonian contact witl 
the Germanic tribes. For the present, at least, we 
must regard these widely separated instances as con 
stituting another of those coincidences which are not 
uncommon in legal history. 

“In the middle ages,” observe Pollock and Maitland,” 
“the idea of a community of goods between husband and wife 
springs up in many parts of Europe, from Iceland to Portugal, 
tho only the first rudiments of it have been discovered in th« 
age of the ‘folklaws’.” 

They might have added that, latitudinally, 
munity had spread from Scotland’* to Byzantium 
But wherever we obtain a glimpse of its origin it ap 
pears to be Teutonic. Thus, in Sicily, though a Latin 
country, “the community of possessions must have 
been introduced by the Normans.’’*° 


“ 
Germany 
The great historian*' of Germanic private law pre 
sents an illuminating discussion of the community’s 
development in his own country, from which we glean 
the following: 
“Altho the evidence of the oldest legal sources alread 
reveals various forms of community in the legal systems of 
the different racial branches, this development is doubtless to 


be traced to beginnings common to all branches of the Ger 


the com- 


19 


manic race. . . . The ordinary form of the marital com 
munity of property in the folk-laws was that th wnershij 
of the wife’s estate constituted of the portions above indicated 
(dowry, dower, morgive) was not in the husband but in the 


wife. The husband, however, by virtue his mundium 
(power™) held possession of all the wife’s property. . . 

Some of the legal systems of the Frankish period had already 
departed from this principle of distinct estates to the extent 
of recognizing a true legal community as respects so-called 
acquests (Errungenschaften) i. e. such property as was ac- 
quired by the spouses during marriage, by labor or by juristic 
act, for value.~ Whereas the majority of legal sys 
tems treated the acquests as falling under the ownership of 
the husband. The Ostphalian-Saxon law whose na- 
tional (territorial) form found its classical expression in the 
Sachsenspiegel, and whose urban form was embodied par ex- 
cellence in the Magdeburg town law, retained with slight ex 
ceptions the old administrative community of the folk laws 
thereby preserving it down to recent times.” . . . The 
Frankish and the Westphalian law had recognized the wife’ 
rights in marital acquests already in the period of the folk 
laws and even in the post-Frankish period of the Middle Ages 
the Frankish law retained an acquest-community as the sys 
tem of marital property that took effect, by force of statute, i 








all marriages. This Frankish acquest-community also became 
17. History of the English Law, IT, 400, Cf. the f wing 
Holdsworth (Histo of the English Law [3d ed. 1923] 22 wi 
divides Western Europe into community and nity groups 
“Under the first head fall the co-partnership in acquisitions recog 
nized in Spain and southwest France, the co-ownership of vables and 
acquisitions recognized in France in the pays du droit tumier and it 
some parts of Germany and the co-ownershiy all property recognized 
in other parts of Germany aa 
18 turge, Colonial and Foreign Laws 1838 I, 42 
e? seq 
The lawyers of Scotland, rejecting the a t rule w 
had adopted, introduced the name of commun bonorum from the 
Coutume of Paris.” 
Fraser, Husband and Wife (2nd ed 1876 Edinburg! 657 
19. “The ‘Ecloga’ (in 1740) tit II introduced into the Byzant 
law the system f the community between the spouses f there a 
lildren the surviving spouse keeps all the possessions of the other ar 
the community continues to exist sometimes ever bet weer brothers 
Brissaud, History of French Private Law, 822 n. 1 
20. Brunneck, Sicil, Stadtr, XXXIV 
S). 622 


21 Huebner (Continental Legal History Series, Bost 
626, 627, 634, 639, 643, 649, 651, 653 655 











22. “The rule always prevailed that the husband ard” an 
‘master’ of his wife in the law of marital pr« parte oo 

2 Note this early appearance of the moderrf d 

24. “In the form defined by the Prussiar ht this pre 
ailed as a statutory system in almost all of Siles tair rcles 

the provinces of Pomerania and Brande: rp the province 
Saxony and in East Friesland It also prevailed greater part 

the province of Brandenburg, inclu gw the t f Berlin. by virtu 
of the Constitutio Joachimica of 15 n the kingdor Saxony } 
virtue of the Saxon code; and further in the Saxon-Thuringia 
palities and in Anhalt, in parts of Schleswig He stein ar Ha ve 
Oldenburg, in Lubeck and in most of the cities of Mecklenburg 
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2 mmunity of acquests has become “the ordinary law 

Neuchatel, Valais, Solothurn, Schaffhausen and the 
Grisons,” and was a proper subject of contract by the 
spouses in parts governed by the French Civil Code 
as well as in the cantons of Vaud and Fribourg, while 
its rules as to dissolution prevailed in Thurgau, where, 
as in Basel and the French Code provinces, the com- 
munity of property had likewise become common law.** 

The Swiss Federal Civil Code which came into 
force on January 1, 1912, contains a section (Arts 
215-240) relating to the community of property and 
Huebner*® considered that it had 


“solved in the same manner as the German, the legislative 
task of establishing uniformity in the law of marital property 
the forms of which in Switzerland also, were formerly very 
diverse. Like the German Code it makes the normal statutory 
system that of a joint estate (Giiterverbindung), though this is 
differently regulated in its details, and besides this, as an ex- 
traordinary form, it recognizes that of distinct estates; placing 
at the parties’ disposal, moreover, the systems of general, lim 
ted and continued marital community, all of which it regulates 
and any of which the parties may adopt by contract. It has 
also introduced the register of marital property.” 


The adoption (1926) of that code in Turkey 
marks another extension of the community system. 


Netherlands 


According to Huebner*™ the Frisian law recognized 
the acquest community as applying to “inherited” mar- 
riages and in part to marriages that remained without 
issue after the expiration of a year. Wessels*® informs 
us that 


“Fockema Andreae quotes an old Frisian source of the 
eleventh century which says that a woman may choose to whom 
she will give her body and with whom she shall share her 
goods. There is, however, abundant proof that during the 
thirteenth and fourteenth centuries the communio quaestuum 
was recognized in Friesland. The Frisian law made some dis 
tinction between movable and immvuvable property; the latte: 
always fell into the community if bought stante matrimonio. 
In Groningen the community of goods was recognized, before 
the fourteenth century, as soon as a child was born but not 

fore. Towards the end of the fourteenth century (1374) 
community of goods became the general rule as soon as the 
marriage was consummated.” 

“In Overyssel, Gelderland, Utrecht, Holland and Zeeland,” 
says Burge,” “marriage constituted a community of property 
(communio bonorum) between husband wife. In Overyssel its 
character was uncertain. It was originally regarded as a 

ymmunio pro partibus indivisis; but in the eighteenth century 
it appears to have been recognized as a joint community. In 
Gelderland and Utrecht the community was probably a joint 
one; in Holland and Zeeland a community pro partibus indivisis 
In Braban and Limburg marriage constituted between the 
spouses a joint community of movables. If there were no chil 
dren born of the marriages, immovables acquired during mar 
riage were part of a communio pro partibus indivisis. If there 
were children, the community was a joint one of all immov- 
ables Thus, although a community of some kind existed 
in each of the provinces, that community and its consequences 
was (were) not everywhere of the same scope or character 
There was a material difference as regards the common liability 
of husband and wife for debts.” 


As in 


France and Germany, this diversity was 
corrected by the Civil Code which the Netherlands 
modelled upon that of Napoleon in 1817, title VII of 
the former being largely an abridgement of the latter 
Meanwhile, however, the Roman-Dutch law of the 
Netherlands had been extended to its colonies*’ and the 
community still exists in the Union of South Africa 
and in Southern Rhodesia. In Natal it has been ex- 


82. Burge, Commentaries on Colonial and Foreign Law (New ed., 
London, 1910), III, 612, 613 
33 History of Germanic 
Series), 656 
8 Id. 640 
History of Roman-Dutch Law, 455, citing Fockema Andreae, 
tijdragen tot de Nederiandsche Rechtsgeschiedenis, Il, 55 
36. Colonial and Foreign Laws (New ed. 1910), III, 394, citing 
xkema Andreae Bijdragen tot de Nederlandsche Rechtsgeschiedenis, 
87 et seq.; Het Out—Nederlanssch Burgerigk Recht, IT, 173-177 
7 Id. 419-422 
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cluded by statutes from marriages celebrated outside 
but may be included by contract and in cases not 
affected by the statute “the matrimonial regime 
remains that of the communio omnium bonorum of the 
Roman-Dutch law.” But in Ceylon communio bonorum 
is no longer a consequence of marriage in respect o! 
either movable or immovable property’ ** and the same 
is true of British Guiana. 
France 

The evidence of Teutonic origin is likewise con 
vincing in the two jurisdictions—lrance and Spain 
from which the community came into the western 
hemisphere. But in both “one must wait until it passes 
unperceived into the early part of the customary pe- 
riod.’”*° Thus for the former there is “a passage* 
which is generally regarded as one of the oldest testi- 
monies to the growth of a community of conquests 
among the Franks.”*? Introduced by them into that 
part of France which they occupied, it has continued 
there ever since; but its development was gradual. 

“It is rarely mentioned,” says Brissaud,” “in the twelfth 
century ; the charters of the communes of the north like that ot 
Laon, 1128, C. 13, speak of a community of acquests betweer 
the spouses. In the thirteenth P. de Fontaines seems not to 
allude to it; ‘Jostice,’ the ‘Et. de St. Louis,’ the Assizes of Jeru 
salem and the Registers of Parliament, are far from being 
explicit. Beaumanoir,”“ is very sparing of details and presents 
it as an immemorial custom We must come down to the 
fifteenth century in order to find in the texts a detailed regula 
tion of this institution.” 

During the next three centuries it was confined in 
France to le pays du droit coutumier ;*° but within the 
same period it was extended to the colonies which 
France was founding in the New World. Here it was 
the Coutume de Paris which came into vogue in regions 


as widely separated as Canada and Louisiana,** as the 
is Id. 420, citing Matr nial Rights and Inheritance Ordinance 
(No. 15 of 1876), sec. 8 
9 Burge, 422, citing Married Persons’ Property Ordinance (N 


12 of 1904) sec. 6 


40. Brissaud, History of French Private aw, sec. 553 

41. Lex Ripuariorum, tit. XXXVII, De Dotibus Mulierum, Walter 
Corpus Juris Germanici (Berlin, 1824 I, 175 

“The Franks gradually recognized the right of the wife to inherit 
immovable property and placed her on the same footing as her husband 
‘he Lex Ribuaria recognized the wife's right not only to own the prog 
erty which she had brought to the marriage and her share of the dos but 
also one-third of the property acquired by husband and wife during the 
marriage." Burge, Colonial and Foreig Laws (New ed., 1910), ITI, 
392 

42 Pollock & Maitland, History of the English Law. II, 402 

43. History of French Private Law, se 55: 

44. Who observes ‘Everyone \ that « mity 


formed by marriage; for, as soon as the riage is performed the prop 
erty of one and the other becomes m1 , 

45. Holdsworth, History of the English Law (London, 1923), III 
522. 

“In the larger portion of the territory governed by the customary 
law, and especially where the custom of Paris and the custom of Orleans 





prevailed, the community resulted either fr 1 a formal marriage con 
tract establishing it, or from the silence such a contract, or from a 
r tl vinces, such as those 


marriage without any ntrac 


Brittainy and Anjou, the co ld result from the silence 





of the parties on the ibject arriage existed for a year 
and a day.” Howe, The ( ests and Gains, Yale Law 
Journal, XII, 217 

46 “As the French Colonies f Canada and Louisiana derived 
their law from the Custon Paris, it ay be assumed that a similar 
regime as to the communit t Id. Cf. Burge Colonial and 


nu y prevaile 
Foreign Laws (New ed., 1910), III, 478 














In Quebec the coutume seems have continued until August 
1866, when the Civil Code became effect 

But in Lowisiana it appears that the tume continued until 1769 
only; for in that year we find the new Spanish Governor, O'Reilly 
“publishing in the French language an extract from the whole body 
ot the Spanish law, with reference to the books in which they are con 
tained, purporting to be intended for elementary instruction to the 
inhabitants of the province.” - I siana Supreme Court said, nearly 
a half century later 

“This publication, followed from that moment by an uninterrupted 
»bservance of the Spanish law has en received as an introductiot 
of the Spanish Code in all its parts and must be considered as having 
repealed the laws formerly prevailing in Louisiana, whether they had 
continued in force by the tacit t xpress consent of government 
Derbigny, J., in Bea Poyvdras, 4 Mart La.) 368 (1816) 

“Mr. Jefferson insisted in the elebrated Batture case (2 State 
Papers, Public Lands,, 1) that is (O'Reilly) proclamation only changed 
the civil organization and the forn f licial proceedings and that the 
French law still continued in force in reference to the civil rights of 
the inhabitants However, that opinior as not prevailed, the opiniot 
of the Supreme Court of Louisiana having we believe, been generally 
recognized and acted upon. not only in that state but here also.” Cutter 
v. Waddingham, 22 M 252 18 

“The Code of Louisiana ntir Spanish Law as he make 


Great Lake territories*’ and St. Lucia** in the Wind 
ward Islands 

It was not until after the Revolution and the adop- 

tion of the Civil Code that the community became uni- 
versal in France itself. The first draft of such an in- 
strument, by Cambacérés in 1793, 
“gave both spouses an equal right to an administration of their 
possessions; the wife could exercise it as well as the husband 
Chis rule, which was founded upon the idea that the inequality 
of the sexes was nothing more than a prejudice, was abandoned 
by Cambacérés himself in his third draft, of Messidor IV, as 
being contrary to the natural order of things and only liable t 
give rise to disputes.”” 

\ccordingly, under the Code Napoleon, the hus 
band became, and remains,*’ in France, the sole admin 
istrator of the community with power to alienate and 
incumber, regardless of the wife 

The wide diffusion of the French Civil Code has 
resulted in a corresponding extension, or, in some cases, 
retention, of the community. That instrument was 
extended directly to Mauritius®' and Seychelles®* where, 
for over a century it has continued in force notwith 
standing their cession to the British crown. The com 
munity likewise appears in the Civil Codes of Belgium” 
(1804), Hayti®* (1825), Netherlands®* (1838), Santo 
Domingo®® (1845), Bolivia®? (1852), Italy °° (1864) 
and Portugal®® (1867 )—all more or less modelied upon 
the Code Napoleon 


Spain 

The Teutonic source of the community in Spain 
has not always been recognized. Mr. Burnett, in his 
recent monograph,” tells us: 

“The earliest Spanish statute law dealing methodically and 
comprehensively, and not merely incidentally, with community 
property, is the 3d title of the 3d book of the Fuero Real 
promulgated by Alfonso the Learned in 1255.’ 

But the system was clearly foreshadowed in the 
following passage from the Forum Judicum, or Visi- 
gothic Code,’ of six centuries earlier : 

“When persons of equal rank intermarry and, while living 
together, either increase or waste their property, where one is 
more wealthy than the other, they shall share in common the 
gains and losses in proportion to the amount which each one 
holds. If the value of their possession is the same, neither has 
a right to assume superiority over the other If the hus 
band should acquire any property, either from strangers, or 
during any public expedition, or by the donation of the king, 
or of a patron, or of any of his friends, his children or his 
heirs shall have a right to claim it and shall have absolute 
power to dispose of it as they wish. The same rule shall apply 
to women who have received gifts from any source.” 

lhis was the compilation of laws prepared for the 





up of the common fund; but its other pr sions as to community prop 
erty were as much French as Spanish.’ McKa nity Property 
2nd. ed., 1925), sec. 7. 

47. Illinois “The whole of Louisiana 1 ding Illinois, was 
in 1712, granted to Anthony Crozat, his charter providing that the royal 
edicts and the coutume de Paris should be the law of the Colony Crozat 
having surrendered his charter, in 1717, the same country was ceded 
to the West India company and by the fifteenth article of the charter 

e Custom of Paris was established unchangea as the fundamenta 
aw of the territory Kaskaskia v. McClure, 167 I 80, 47 N. E. 7 
1897) 

Michigan “It is undoubtedly true that at one time the istom of 
Paris was in force here It was expressly a gated by the territoria 
egislature in 181¢ Campbell J. in Lorman v. Benson, 8 Mi 18, 2 
1860) 

Wisconsi Coburn v. Harvey 18 Wis. 14 149 (1864 

48. Arret, Nov , 1681; Burge, Colonial a Foreign Laws (New 
ed. 1910), III, 478 

But the coutume was superseded by the Code of St. I 3 
which came into force Oct, 20, 1879, and w retains the ' 

See its articles 1188, et seq 

49. Brissaud, History of French Private Law, 815 n 

50. Civ. Code, Art. 1421 

I Burge, Colonial and Foreign Laws (Nev 191 I1I, 479 

2. Id.; Wright, French Civ. Cod I x 

58. Arts. 1399 er seq 

4 Arts. 1185 et seq 

Arts. 174 et seq 

6 Arts. 1399 et seq 

7 Arts. 971 et seq 

8 Arts. 1433 et seq 

» Arts. 1189 et seq 

64 ( nity Property Law (San Fr f 7 

61 S« Tra ton, 1 I\ I aw XVI ter 

ed as XVII 
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the most part, and reproduced, the pertinent contents 
of these previous compilations.** The extension of that 
Code to Cuba, Porto Rico and the Philippines and its 
partial adoption in Panama have tended to unify com- 
munity property law in the various jurisdictions af- 


fected. 
The United States 


It was from Spain and France, and mainly from 
the former (though the difference between the two 
was not great),”° that the community system found its 
way into what are now the United States, where it has 
played a much larger part than even most American 
lawyers know. For it has existed, at one time or an- 
other, in every one of the southern tier of states. We 
might consider Mississippi an exception but that we 
find the community in the neighboring state of Ala- 
bama™ coming from Louisiana across Mississippi. 
Florida likewise enjoyed the community system for a 
time and the courts of that State “have frequently ad- 
judicated upon these rights of husband and wife under 
the Spanish law.”** On the other hand the Coutume 
de Paris which, as we have seen, included the com- 
munity, found lodgment on the northern border in 
states carved from the old Northwest Territory.” 

In Louisiana, where the most extensive and per- 
manent Latin population was found, and where the 
Spanish community superseded the French, the legal 
system of which it was a part, prevailed potentially over 
a much larger area** than the state of that name, hav 
ing been recognized in Arkansas,**, Missouri,"*, lowa 


69. “Practically al f the provisions existed prior to the 
adoption of the Civ Code, in what are known as ‘the laws of the 
Indies,’ Leyes de wo, the Novisima Recopilacion, the Partidas and 
thers.” Sy Joc Lieng v. Sy Quia, 16 Philippine 353 

70 French and Spanish Community Compared. 

“The custom of Paris is the same with the Spanish law except that 
he personal property, only possessed by the parties at the time of 
marriage, enters into the partnership, as also acquests and conquests 


acquired during coverture, whether real or personal.”” Picotte v. Cooley, 
10 Mo. 318 (184 


“It is then argued that the French conjugal community differs both 


from an ordinary partnership and the Spanish community of husband 
and wife in the distribution that is to be made of its effects upon a 
dissolution We are referred to the 220th article of the Custom of 
Paris for the rule that ‘after the death of ome of said parties, the 
property of the comn nity is divided in such manner that half of it 


belongs to the survivor and the other half to the heirs of the deceased’ 
and are told that Le Brun, a French writer, after examining on princi 
ples of natural equity, the question whether property brought into the 
community of husband and wife should be taken back upon its dissolu 


tion and stating the conflicting opinions of other writers, remarks in 
favor of the negative opinion that ‘usage has confirmed this so abso 
lutely for our communities’ between spouses that no commentator has 
found any difficulty in respect to it.” Cutter v. Waddingham, 22 Mo 
257 (1855) 

l McVoy v. Hallett, 1! Ala., 864, 869 (1847) 

72 MaGee v. Doe, 9 Fla. 382, 3908 (1861) cf McHardy v. Me 
Hardy's Exr Fl 201 (1857): Commodore’s Point Co. v. Hudnall, 283 
Fed. 150, 188 (1922 

7 See ante ite 47 

74. See Howe, Law in the Louisiana Purchase, Yale Law Journal, 
XIV, 77 

75 In Grande v. Foy, Hemp. (Ark.) 105 (18381) the court said, 
after reviewing the legal history of the territory 





rom this view it will be seen that such laws and regulations as 
were in force at the time of the acquisition of Louisiana were continued 
from time to time up to the date of our organic law in the year 1819, 
except such as were inconsistent with the constitution and laws of the 
United States and until altered, modified or repealed In 1816 the 
legislature of the Missouri territory passed a law by which it is enacted 
that the common law f England, which is of a general nature, and 
ll statutes of the British parliament in aid, or to supply the defects 
f the common law, and of a general nature and not local to that king 
lom, which common law and statutes are not contrary to the laws of 
this territory and not repugnant to, nor inconsistent with, the 
ynstitution ar laws of the United States, shall be the rule of decision 
this territor t altered repealed by the legislature (Geyer's 
Digest, 124 
By that act: which is still in force, the common law of England of 
nature, is introduced except where it conflicts with our statutes 
tt r inconsistent with, the constitution and laws of 
r and here, perhaps, the inquiry might be closed as to 
riod w the mmon law was adopted. To prosecute it further 
\ Id be rather a atter of iriosity than of necessity upon the present 
asion We are induced to believe, however, from the numerous com 
n law phrases and terms in our statutes anterior to the passage of 
the law of 1816, that it ist have been adopted either by statutory 
provision or mon consent at an earlier day. As far back as the 
vear 1807. we nd most of the common law actions mentioned in the 
acts of the legislature of Louisiana.” 

“his, of urse, relates only to procedure; the private, substan 
tive law of I isiana was then practically altogether civil We shal! 
see, however (next note) that the year 1807 did mark the enactment in 
Missouri territory f a “dower statute’ which was construed to dis 
lace the mmunity 

76 Here the Frenct nventional community continued after the 
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and Utah.* In the whole, vast Louisiana purchase, as 
well as in the territory acquired from Spain and Mex- 
ico, the community continued, according to an accepted 
canon’ of International law, until formally superseded. 
Some of the state courts, however, appeared to over- 
look this doctrine and to think that the regularly es- 
tablished legal system could be displaced by “common 
consent or custom” and without formal legislation.®® It 
is not so strange, therefore, to find legislatures enacting 
laws to “establish” the community. 

Texas. On January 20, 1840, while it was yet an 
independent republic and before its admission into the 
Union, an Act*' was passed which, while adopting the 
common law as a whole, retained and defined the com- 
munity system as to “land and slaves.”*? The first con- 
stitution of the state of Texas, adopted five years later, 
embodied a similar provision®* extended to all person- 
alty. An act** passed soon after established the com- 
munity for “all property acquired during the 
marriage” and made the husband manager. This early 
legislation has been frequently amended, especially in 
recent years; it being provided that reimbursement to 
the wife for personal injuries is her separate prop 
erty,*® that income from the latter, for each spouse, 
shall be separate*® and that the wife shall “have full 
control, management and disposition of the community 
property” where the husband’s absence has been judi- 
cially declared.”*" 

California, as part of the territory ceded by Mex- 
ico, was once entirely subject to Spanish law of which 
the community was a part. The first state constitu- 


‘ 


French legal community was displaced by the Spanish. (Childress v 
Cutter, 16, Mo, 41, 42 (1852); Cutter v. Waddingham, 22 Mo, 206, 257 
(1855). The latter prevailed in Missouri until the territorial act of 
July 4, 1807, providing for dower, took effect. (Reddick v. Walsh 15 
Mo. 519, 534 (1852). 

77. “According to our recollection of history the common law was 
substituted for the civil by the Missouri territory of which this state 
was once a part. O’Ferrall v. Simplot, 4 Ia, 399 (1857). 

78. First Nat. Bank v. Kinner, 1 Utah, 100, 106 (1873). 

79. Federal. American Ins. Co. v. Canter, 1 Pet. 511 (1828); 
U. S. v. Perchman, 7 Pet. 82 (1833); Mitchell v. U. S. 9 Pet. 711, 8 
L. ed. 604; Strother v. Lucas, 12 Pet. 436 (1838); U. S. v. Power's 
Heirs, 11 How. 570 (1850). 

Florida. MaGee v. Doe, 9 Fla. 382 (1861) 

New Mevrico. Barnett v. Barnett, 9 N. M. 213. But Cf. Beals v. 
Ares, 25 N. M, 45, 1859, 100 (1917). 

Texas, “The body of our jurisprudence remained the same until 
the introduction of the common law by the act of Congress in 1840. 
McMullen v. Hodge, 5 Tex. 34, 75 (1849). 

Utah. “This appears to be the settled doctrine in regard to con 
quered and ceded territory in the absence of special treaty stipulation. 
Ie applies to territory acquired from Mexico since the treaty of 
Guadalupe made no special provision _on the subject. Utah was em- 
braced in that acquisition. As in Florida the preexisting law was 
Spanish.” First Nat. Bank v. Kinner, 1 Utah, 106. 

80. Federal. Johnson v. Garner, 238 Fed. 756, 763 (1916). 

Arkansas. Grande v. Foy, Hemp. 105 (1831). 

lowa. “So many rights and titles—so great interests have grown 
up, as if by and under the common law, and not by and under the 
civil, that it would be the duty (sic) of a court to hold that the people 
brought it with them.’ ’ O’Ferrall v. Sumplot, 4 Ia. 399 (1857). 

Michigan- “Practically the common law has prevailed here, in ordi 
nary matters, since our government took possession; and the country 
has grown up under it. How or by what particular means, it origi 
nated, would open an inquiry more curious than useful. A custom 
which is as old as the American settlements, and has been universally 
recognized by every department of government, has made it the law of 
the land if not made so otherwise. Lorman v. Benson, 8 Mich. 24 
(1860). 

Nevada, Lake v. Bender, 18 Nev. 384, 47 p. 711 (1884). 

Ute. “But one course was open and that was for the whole body 

of the people to agree, expressly or tacitly upon a common measure 
They have tacitly agreed upon maxims and princip ae of the 
common law.” First Nat. Bank v. Kinner, 1 Utah 107 (187 

Wisconsin. Coburn v. Harvey, 18 Wis. 147 (1864). 

81. Gammell, Laws of Texas, Il, 177-180, secs. 3, 4. 

82. “The provision that all personal property except slaves 
went into the common fund . . . may have been adopted without 
consulting the French code, but it certainly resembles the French law.” 
McKay, Community Property (2nd ed.) 1070. 

88. Art. VII, sec. 19, Sayles, Tex. Statutes, IV, 209. 

“Texas is entitled to the honor of being the first state to protect 
the separate property of a married woman by constitutional guaranty 
McMurray, the Community Property System, (¢ al Law Rev., III, 369 n 
And, he might have added, Texas acquired that guaranty from the 
Spanish law. 

84. Texas Laws, 1848 Ch. 79 secs. 2, 3 
22 Tex. 699 (1859). 

85. Tex. Laws, 1915, Ch. 54 

86. Id. 1917, Ch, 194 

7. Id. 1927, Ch. 148. For a codification of the present law up to 
the latter see Rev. Stats. 1825 (Gammell’s ed.) II, 4613 et seq 


See Portis v. Parker, 





tion,** adopting the Texas provision already noted, rec 

ognized and continued the community; and the legisla 
tive act*® adopting the common law, did so only so far 
as the latter was not “inconsistent with the laws of the 
state” which, as we have seen, included the community. 
It is, therefore, with no little surprise that we find the 
Supreme Court, less than a decade later, declaring* 
that: 

“The objection [to subjecting community property to the 
husband’s debts] must be solved by considerations arising from 
the rule of the common law. That law constitutes the basis of 
our jurisprudence” etc. 

In another case” decided at the same term, the 
court construed the constitutional clause, which, as we 
have seen, was merely declaratory of the civil law, by 
common law canons, and in that way reached the con 
clusion that the amendment® of the act of 1850, mak 
ing the income of separate property common, was un 
constitutional ; although in fact it was merely declara 
tory of the preexisting law. The court said that the 
“term ‘separate property’ has a fixed meaning at com 
mon law” (but failed to cite authority as to what that 
meaning was) and ignored the fact that the legislature 
was dealing with, and restoring, a civil law institution 
Chis tendency to disregard legal history, which we shall 
find recurring in other states, has interfered sadly with 
the full working of the community system. The latter 
was carried into the California Civil Code®** of 1872 but 
with important changes; and so late as 1923 there was 
an amendment™ relative to the succession and control 
of community property ; and in 1925 another*® facilitat- 
ing transactions between husband and wife and protect- 
ing third parties. 

lew Mexico. Here, as in the states already men- 
tioned, the community was a part of the Spanish legal 
inheritance; but, unlike them, New Mexico has always 
recognized its community. General Kearney in his 
order of September 22, 1846, declared : 

“All laws heretofore in force in this territory, which are 
not repugnant to or inconsistent with the constitution of the 
United States, and the laws thereof, or the statute laws in force 
for the time being, shall be the rule of action al decision in 
this territory.”” 

More than a half century later the territorial Su 
preme Court held” “that any change of Spanish law as 
to the acquest property under the foregoing status has 
been made, cannot be seriously pretended.” A statute®* 
declaratory of the civil law as to the disposition of the 
property upon the community’s dissolution had, indeed, 
been enacted; but it was not until the present century 
that any radical innovation of the Spanish law was 
attempted. Then the legislature passed a comprehen- 
sive statute®® which reestablished the community requir 
ing the consent of both spouses to dispose of its prop 
erty inter vivos but allowing testamentary 
by either, of the “undivided one-half interest.” Appar 


a9 


(lisposition, 


88. Art. XI, sec 


89 Cal. Laws, 1849-50, Ch. 95. At the same session another act 

(Id. Ch. 103) was passed, carrying out the constitutional purpose and 
of which it has been said: 

the act of April 17, 1850, does not slavishly follow the language 

of the Texas act of January 20, 1840; but the similarity of the two 

pieces of legislation leads inevitably to the conclusion that the drafts 

man of the California act had before him the Texas statute.” McMur 


ray. The Community Property System, California Law Rev. III, 377 
90. Van Maren v. Johnson, 15 Cal. 308 (1860) per Field, C. J 
91. George v. Ransom, 15 Cal. 322, 76 An de 490 (1860 
92. Cal. Laws, 1853, Ch. CXVI. 
93. Arts, 163 ef seg. 
94. Cal. Lowe, 1923, Ch. 18 
95. Id. 192 Ch. 387. 
96 Kearney’ 's Code (1846) 82. 
97. Barnett v. Barnett, 9 N. M. 213 (1897 
98. N. M. Laws 1889, Ch. 90 sec, 21. 


99. N. M. Laws, 1901 Ch. LXII, secs. 6 ) f. n. 49 supra 

McKay calls this “a novel experiment; it divided the former co 
munity in twain and placed the wife at the head of one section, the 
husband at the head of the other.” Community Property (2nd ed 
1065. 
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which, like several others 
vas borrowed from California \n act'’® of 1903 


transferred to the wife “the management, control and 


date the statute 5 of 186, 





ibsolute power of disposition of her separate property 
\nothet of 1913 required both spouses to join in 
conveyances and incumbrances; and in 1915 the wife’s 
earnings and the income from her separate property 
were excepted from the community 

IV ashington, likewise regarded in some quarters as 
part ot the Louisiana purchase, never actually had the 
community until it was introduced by the Act'** of De 
cember 2, 1869, which imported the California statute 
lwo years later this was displaced by a very different 


piece of legislation which in turn lasted but a bien 
nium when the original act was reinstated.’**. A new 
statute was enacted in 1879 only to be displaced at 
the end of two years by another'*® which has remained 
in force. ‘The wife’s earnings while living apart from 


the husband are separate’** and, more than any othe 
jurisdiction where the community exists, Washington 
seems to have departed from the civil law model 


. , ‘ 
Concluding Observations 

We have now followed the community from its 
first appearance in the ancient laws down to the most 
recent legislation of American states. It fills an unique 
chapter in legal history and suggests much that is otf 
practical, no less than of scientific, interest. In the 
first place, our survey shows how false is the notion 
that the community, even in common law countries, 1s 
a “foreign institution.”” The early American settlers 
in territory acquired from civil law nations regarded 
the community as an exotic, to be curtailed, if not elim 
inated altogether, along with other “foreign law.” Yet 
it sprang from the same sources as their own cherished 
common law and indeed escaped but narrowly becom 
ing a feature of it 

Our English system,” observe Pollock & Maitland,” 
“might have taken the form, not unknown upon the continent 
f a ‘community of movables’ with the husband as the wife 
only intestate successor. We are not contending that the law of 
England ever definitely recognized a community of goods be 
tween husband and wife. We have, however, seen many rules 
as to what takes place on the dissolution of the marriage which 
might easily have been explained as the outcome of such a com 
munity had our temporal lawyers been free to consider and 
administer them If our modern law was to be produced, it 
was necessary that our medieval lawyers should reject that 
idea of community which came very naturally to men of their 
race and of their age.” 








> 


(2) But in rejecting the community, England 
alligned herself with a minority which was destined to 
steady decrease until it should leave her alone among 
the nations under Germanic influence. For, while it 
first included “Normandy, a large part of Germany and 
Switzerland, the pays du droit écrit, and some parts o!| 
the east of France, Italy and the parts of Spain which 
recognized the system of the Roman dos; all of 
these countries have since come under codes which re« 

ognize the community. And not only has the latter 
been extended into practically all Teutonic countries ; 
it has become equally universal in those of Latin cul 

ture and civilization. The community has thus become 
probably the most widely diffused Germanic institution 


866-7, Ch. IX 





118. Ids , 3 

119. Id 34 

124 Id 10! 

121 Id 7 

122 Wa 1 n Laws, 1869, p. 318 et seq 

123 Id 7 p. 67 et seq 

124 Id 7 p. 450 et seq 

125 Id. 1879, p. 77 et seq 

126. Washington Code 1881, Ch. 188, providing (sec. 2417) that 
= S 


iberally construed with a view to effect its object.” 

7. Id. see. 2413; Pierce’s Code, sec. 1437 

128. History of English law, II, 431-483 

129 Holdsworth, History of English Law (3d ed., 1923) III, 
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and we need only survey the legal world to realize how 
extensive is its domain. For the legal community now 
exists in nearly fifty jurisdictions’®® while still others 
have the conventional community,’*’ in the absence 
of which each spouse may freely dispose of his or 
her property. 
“Elsewhere,” say P: 
England, “we may see the 


lock & Maitland,’ looking forth from 
community between husband and 
wife growing and thriving, resisting all the assaults of Ro- 
manism and triumphing in vie! modern codes. Long ago we 
chose our individualistic path; what its end will be we none of 


us know.” 
Is it not a subject for national pride that eight of 
our American states have already abandoned this pro- 
vincial and “individualistic” system for one which has 
become so nearly universal throughout the civilized 
world ; and that these have been augmented by our ter- 
ritorial acquisitions of the present century ? 

At the latter's beginning, Howe,’ after 
the community property states, wrote: 

“To these jurisdictions we may now add Porto Rico, the 
Philippines and Cuba—so far as we are interested in the laws 
of Cuba. It follows that nearly twenty millions of people, with 
whom we are specially concerned, are living under this peculiar 
regime.” 

Since this estimate of 


naming 


a generation ago, all of these 


130. Diffusion. 

Argentina Civ. 
et seq. 

Arizona Rev. 

Belgium Civ. 

Bolivia Civ. 


Code, Lib. IT, Pt. Il, sec. III, tit. II, Arts. 1251 
Stats. (1901) secs. 3104 et se 
Code, Liv. III, tit 'V, Ch, i Arts. 
Code, Lib. III, tit. V, Arts. 971 et seq. 


1399 et seq. 


Brasil Civ. Code, Special Part, Lib. I, tit. III, IV, Arts. 256 
et seq. 

California Civ. Code, Arts. 163 et seq 

Chile Civ. Code, Lib. IV, tit. XXII, Arts. 1715 et seq. 


Colombia Civ. Code, lib. IV, tit. 22; Arts. 180, 1781 et seg 


Cuba Civ. Code, lib. 1V, Cap. V, Arts. 59, 1392-1443. 
Denmark, Brissaud, History of French Private Law (Continental 
Legal History Series, Boston, 1912) 819 n. 3, citing Stobbe, Geschichte 


der deutschen Rechtsquellen, 1V, 119 
Ecuador Civ. Code, lib, IV, tit. XXII, arts. 129, 
France Civ. Code, Liv. III, tit. V, Ch. III, Arts. 


1705 et seq. 
1399 et seq 


Germany Civ. Code, bk. IV, sec. 1, tit. VI, secs. 1863 ef seq. 
Hayti Civ. Code Art. Loi 20, Ch. II, Arts. 1185 et seg 
Iceland, Olivecrona, La Communauté des Biens Entre Epous 


Revue Historique de Droit Francais X1, 255. 
Idaho Rev. Stats, 1919, Secs. 4656 et seq. 
Italy Civ. Code, Lib. rit, tit. V, Cap Af Arts. 
Louisiana Rev. Civ. Code, Arts. 2399-243 
Malta see Italy. 


1433 ef seg. 


Mexico Civ. Code, Lib. III, tit. X, caps. IV-VI, arts. 1997, et seg. 

Netherlands Civ. Code, Liv. I, tit. VII, Arts. 174 et seq. 

Neveda Act of Mch. 7, 1865, borrowed from California; Rev. Laws, 
1912, secs. 2155 et seq 

New Mexico retained from old Mexico; Rev. Stats. 1915, 2744 
2772; Barnett v. Barnett, 9 N M 205, 50 P. 587 (1897). 

Norway, Olivecrona, La Communauté des Biens Entre Epous 


Revue Historique de Droit Francais, X1, 255 
Panama Civ. Code, lib, IV, tit. III, Cap. III, Arts. 
Panama Canal Zone Civ. Code arts. 180, 1805. Cf. 
Code (1861) lib. IV, tit. XVI. 


1178 et seq. 
Panama Civ 


Paraguay (see Argentina). 

Peru Civ. Code, arts. 955 et seq. 

Philippines Civ. Code lib ca arts, 59, 1392-1444, 
Porto Rico Civ. Code, lib 1v tit fir. cap. IV, arts. 161, 1810-1347 


Portugal Civ. Code, lib. II, tit. II, cap. I, sec. VIII, arts. 1189 


et seq. 
Quebec Civ. 


Code, liv. III, tit. IV, cap. II, Arts. 1268 et seq. 


Roumania Civ. Code, liv. II], tit. IV, Ch. I, Arts. 1223 et seq 

Saint Lucia, Civ, Code (1876) Pt. III, bk, IV, Ch. II, arts. 1188 
et seq. 

Santo Domingo Civ. Code, lib. III, tit. V, cap, III, Arts. 1399 et seq 

Scotland, Fraser, Husband and Wife (2nd ed., 1876), Ch 

South Africa, Maasdorp, Institutes of Cape Law (4th ed., 1922) I, 
37 et seq. 

Spain Civ. code, lib. IV, cap. V, Arts. 59, 1392-1444 

Sweden. Brissaud, History of French Private Law (Howell's 
Trans.) 819 n. 3 


215 et seq 
4619 et seg 


Suttzeriand Civ. Code, pt. II, tit. VI, sec. 3, arts 
Texas. Vernon's Annotated Civil Stats. XIII, Arts, 
Turkey (see Switzerland) 

Uruguay Civ. Code, lib. IV, pt. II, tit. VII, arts 
Venesuela Civ. Code, lib. III, tit. V, cap. II, arts 
Washington. Pierce’s Code, 1912, p. 577 et seq 
131. Conventional Community 

Costa Rica Civ. Code, arts. 76-79 

Honduras Civ. Code, arts. 169 et seq 

Japen Civ. Code, Arts. 793, 796 provides for 

(but not for partnership) by agreement 
Viceragua Civ. Code, Art. 153 
Salreador Civ. Code, Art. 186 


1938 ef seq 
1466 ef seq. 


“common property” 






SLAVIC. Bulgaria Civ. Code makes no provision for community 
property. 

Russia. The new code expressly provides that marriage does not 
create a community of goods between the spouses. Soviet Codes 


(Family) art. 105. Such also was the former law. Olivecrona, La 


Communauté des Biens Entre Epoux Revue Historique de Droit Francais 
XI, 298. 
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jurisdictions have increased in population and the 
United States has meanwhile acquired control of the 
Panama Canal Zone where the community exists. We 
may form some idea of the number adhering to it else 
where from Huebner’s estimate'** for Germany alone 
“At the end of 1800’s some 
(administrative community) system \ 
of some 11,000,000 lived under the law of the general marita 
community in 1900, The acquest-community prevailed ir 
1900 among a population of about 10,000,000.’ 

(3) It is hardly necessary to point out the practi 
cal significance of all this to the comparative lawyer 
The community affords, perhaps, the most extensive 
field where the civil and common law systems meet and 
it thus offers an unusual opportunity to those who seek 
to promote the uniformity of law. The features which 
have occasioned the most serious criticism'*® are th 
extensive power of disposition given to the husband b 
most civil law codes and possible effects on the recor: 
of title. Both of these objections have been met by 
\merican legislation—the first by requiring the wife’s 
joinder in all instruments of alienation or incumbranc: 
and the second by protecting bona fide purchasers fron 
the husband as record owner.’* Evidently the com 
bined efforts of Latin and American legislators prom 
ise a better system than either started with and 
the substitution of the safeguarded community 
would work little radical change, and certainly 
for the worse, in those states which have adopted 
married women’s property acts. In those, if any,’” 
which retain the pure common law of marital property 
relations, with its absolute ownership in the husband 
and only the expectant dower interest of one-third 
the wife, the introduction of the community would be a 
long step toward that juster and more equal status 


rsons lived under 
populati 


21,000,000 pe 
this 


none 


which the present condition of society demands. More 
over, it would relieve a state of diversity in marital 
property laws which is fast becoming intolerable.'*' 


Here would seem to lie a promising field for the Com 
missioners on Uniform Laws. 


132. History of English Law, II, 433. For effect of change 
Statute, see Guye v. Guye, 63 Wash. 340, 115 p. 781 (1911) 
133. The Community of Acquesta and Gains, Yale Law Journa 


XII, 216, 

134. History 
Series, Boston, 1918), 
135. See g 
541 “ail seq. ; 
ale Law | XII, 225. 


of Germanic Private Law (Continental Legal Histor 
649, 651, 653. 
Pomeroy, 


Howe, 


West Coast Re 


Community Property, 
\ and Gains 


The Community of Acquests 
136 California Laws 1927, ch. 37 
Texas, Edwards v. Brown, 68 Tex. 329 (188 Patty v. Middlet 
Ss? ex, 586 (1891) 


Weshingson Laws, 1891, p. 368 


137 “The systems of the marriage regime property prevailing 
in the U nited States diverge widely from one another From the poi: 
of view of uniformity of legislation the conditions presented are almost 


Burge Colonial and Foreign Law New ed., 1910) III 7 
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THE OLD SPANISH CODE OF “LAS SIETE PARTIDAS” 


IN MEXICO 


1ed 


Partidas—Outline of Subjects Covered—No Complete [English 
As Viewed by Jurisconsults and Historians—Sources 


\uthority of the Partidas in Mexico—Bibliography 
The Scott Translation* 


By Joun T. VANCE 


’ 
} 
(/ f the 
' 
| 
: Brief History of the Siete Partidas 
Spanis! roes have been not only men of 
eeds, but in that embattled Iberic peninsula, the 
iiway equa \ vith the sword, and 
e otter he ie hand wielded both. 
so X, K f Castile a Leon, ruling in a 
od preg var, and who as prince and 
e disting sel he wars against the 
rs ( he stages of history with 
e sobriquet S r the learned, and his prin- 
il claim t s | lation of law known 
c 
: Compara ( e¢ vritten in English 
“4 it this Sy ‘ e thirteenth century, and 
1 t ha lone has been the work of 
mbers t parative Law Bureau. No com- 
ete English t ition of the rtidas has as yet 
‘ een published in the six centuries that have passed 
nce its redacti but the Comparative Law Bureau 
ossesses one that has reposed tor seventeen vears 
" nong its arcl whicl hoped, will be soon 
en to the 
Probably the st elucidati commentary on the 
e Part English language is contained in 
e articles n the reports of the Comparative 
iw Bureau n the Calitors law Review® from 
e pen most (me civilian, Judge 
rles Sumne ngic ’ 
Worl is begun under the 
rection of Al X in 1255 and terminated in 1263 
1265 vn with certainty who actually 
the w eral authorities incline to the opin 
1 that the hree famous law teachers of that 
eriod: Jacome Fernando Martinez and Roldan.‘ 
In the prologue the learned king states that the 
de was don e request of his noble father who 
id projected t york and that he had also in mind 
enefitting his successor “and that the people might 
the irn the la the reason thereof so that his suc- 
essor wou ed and obeyed.” Sempere de- 
es that the vas intended by its author to be 
e than a leg tise’ but the weight of critical au 
ffice 
*Prepa ative Law Bureau at 
ta \u 
934 ; tone I 4 B. A. Je 1, 1913, x 3 
2 I ‘ Cal rt Law 
: yy ; ~ H ~ Legislacién y Principales 
pod- 1erpos lega s de I : a, by Dr. D. Francisco 
Martinez Mar Madr ‘ 1 376-383 This is 
sputed by M i Ma Historia de la Legis 
n y Recita ) ho ( k a Madrid, 1861-1862, 
irles ," His } an Sempere 3. ed, 






Law Division, Library of Congress 


thority seems to be against him® even though .\lionso, 
el Sabio, promulgated several “fueros’* after the Parti- 
das was finished, for it is well known that the nobles of 
his kingdom were opposed bitterly to the Siete Partidas 
and did in fact effectively prevent its promulgation dur- 
ing the reign of its author. Moreover, it was not until 
1348* that the code was promulgated by his greatgrand 
son and namesake, Alfonso XI, 


II 
Outline of the Siete Partidas 


\s the name signifies, the Siete Partidas is divided 
into seven parts, which number was believed by its 
author to have some cabalistic value, following the 
example of Justinian in the Digest. Each of the parts, 
as is well known, begins with one of the letters of the 
learned king’s name forming an acrostic. In view of 
the persistence of our belief in the unlucky character 
of thirteen, six hundred and fifty years later, there can 
be no basis for ridiculing the compiler as one critic 
has done.” Judge Lobingier, however, states with 
good reason that the Partidas could have been more 
scientifically divided into eight or nine parts.’° 

Each part is divided into titles and each title sub 
divided into laws."* The first concerns natural law, 
usages and customs and contains besides the Ecclesias- 
tical laws and liturgy of the Catholic Church, taken 
from the Canon Law and the Councils of Toledo. 
The second is a summary of public and military laws, 
including the ancient usages and customs of the Span- 
ish nation. The third, treats of justice and wise ad- 
ministration, including judicial organization and pro- 
cedure and devotes five titles to dominion, prescription, 
and servitudes. This Partida was lifted 
more or less from the Justinian Digest. The fourth 
covers domestic relations and ends with feudalism and 
an essay on friendship. The fifth and sixth, also copied 
from the Roman law, treat of contracts and kindred 
subjects, testaments, succession and descent and per 
sons under disability. The seVenth is devoted to crim 
inal law and concludes as do the Pandects, with two 
titles, the one on the signification of words and the 
other on the rules of law." 


possession 


6. Gémez de la Serna, p xvi of Introduccién Histérica to the 
Cédigos Espafioles, Madrid 1847-51, 12 v 

7. Ordinances and laws governing cities and towns.— Bouvier 

8. Ley I, Titulo XXVIII of the Ordenamiento de Alcalaé, but it 
was given second place to the “Fueros Municipales.” 

9. Sempere, p. 27 

10. California Law Review, Sept., 1913, p. 495 

11 There are 24 titles in the firet Partida, 31 in the 
in the third, 27 in the fourth, 15 in the fifth, 19 in the sixth, 
in the seventh, and in all there are 2844 laws 

2 Moreau Lislet and Carleton’s Translation of 
Siete Partidas which are still in force in the state of Louisiana New 
Orleans, 1820, p. ix of preface. Walton's Civil Law in Spain and 
Spanish-America. Washington, 1900. p. 76; Schmidt's Civil Law of 
Spain and Mexico New Orleans, 1851 p. 69-78; Geschichte der 
Spanischen Gesetzesquellen von Fr. W. Rauchhaupt. Heidelberg, 1923 
p. 119-184 


second, 32 
and 34 


the laws Las 
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1] 
As Viewed by Jurisconsults and 


Historians 

Down through the centuries the Siete Partidas has 
received the highest encomiums not only for its value as 
a code of law, but for its literary style which in the 
formative years of the Castilian tongue contributed no 
little to its development as a national idiom. Here and 
there the compilation is criticized for prolixity and in 
accuracies, often for lack of originality and unscientific 
arrangement,’* but few critics there have been who 
have not considered it, in spite of all defects, a truly 
wonderful work. 

Martinez Marina, one of the foremost legal histo- 
rians of Spain, admits that the work lacks originality, 
but as a methodical redaction of the Digest and Code 
of Justinian and the Decretals of Gregory IX, ex- 
pressed in an excellent style, he is satisfied that no 
work of jurisprudence in the middle ages can compare 
with it.’* 

The writers of other countries, including the Amer- 
icans, have generally followed the Spanish in awarding 
great merit to the author of the Siete Partidas. One 
calls it “by far the most important legislative monument 
of its age.”** Moreau Lislet and Carleton, who made 
the only English translation that has been published 
thus far, speak of it in the following terms: 

“The Partidas, of which we will now speak, is the most 
perfect system of Spanish laws, and may be advantageously 
compared with any code published in the most enlightened 
ages of the world.”* 

In writing of the long opposition in Spain to the 
promulgation of the Partidas, Professor von Rauch- 
haupt, the well known German authority, says: 

“But the Partidas were inwardly too strong to fall back 
to oblivion once they had been created. They bespoke their 
authority as scientific law, to be taught in universities and 
consulted by judges, in explaining, completing and improving 
the national ‘foral’ laws.”17 

However, Schmidt is more inclined to agree with 
Sempere that the code is entitled to merit rather as a 
literary work than as a body of law."* 

IV 
SOURCES OF MEXICAN LAW 

Once the conquest of Mexico was consummated 
the conquerors began to put into force in that choicest 
colony of Spain the laws that were in force in Castile, 
which were in order of promulgation: 

Year Codes 
671-693 Fuero Juszgo 
992 Fuero Viejo de Castilla 
1255 Fuero Real 
circa 1280 Espéculo 





18. Sempere, op. cit., p. 276 

14. Ensayo Histérico-Critico, of it., v. 1, p. 888; one Spanish 
writer, Juan Donoso Cortes, Marqués de Valdagama, said the three 
wonders of the middle ages were the Cathedral of Bologna, the Divina 
Comedia and the Siete Partidas. See also: Historia General del 


Derecho Espafiol by Chapado Garcia, Valladolid, 1900, pp. 560, 561; 
Historia de la Legislacién Espaiiola by Antequera. ith ed. Madrid, 
1895, p, 281-282; Marichalar y Manrique, op. cit., v. p. 26; Curso 
Completo de Derecho Mexicano . . . por Jacinto bia. Mexico, 
1901, v. 2, p. 478. 

15. History of Spanish Literature by George Ticknor. 4th Am 
ed., Boston, 1879. v. 1, p. 55 

16. Translation of the Siete Partidas, op. cit., v. 1, preface, p. 
vii; “Immeasurably superior as were the Partidas to any preceding 











Spanish legislation” writes Judge Lobingier in the California Law 
Review, supra, p. 491: see ¢ Walton’s Civil Law in Spain and 
Spanish-America, op. cit., p. 75; Burge’s Commentaries on Colonial 
and Forei Laws, London, 1907, v. 1, p. 30 

17. Geschichte der Spanischen Gesetzesquellen . . . op. cit., p. 


127, and “El Fuero Jusgo en ei derecho actual de Espafia,” p. 5, by the 
same author and published in La Revista del Colegio de Abogados de 
Buenos Aires, afio V, tomo IV, nos. 3 y 4. 

18. Civil Law of Spain and Mexico, op. cit., p. 78; see also 
Rockwell’s Compilation of Spanish and Mexican law. New York, 1851, 
. 18; also Roman Water Law by Eugene F. Ware. St. Paul, 
Minn., 1905, p. 17. 


1282 Leyes de los Adelantad: s Vavyores 

1310 Leyes del Estilo 

1314 Ordenamiento de Tafuereri 

1348 Ordenamiento de Alcala 

1348 Las Siete Partidas’® 

1485 Ordenanzas Reales de Castilla 

1490 Ordenamiento Real 

1505 Leyes de Toro 

Sut much of this vast and chaotic body of legisla 

tion was little suited to the demands of a people who 
were living under entirely different conditions, and 
accordingly from time to time laws were enacted in 
Spain for the government of the colonies in the form 
of autos acordados, cédulas, decretos, ordenamientos, 
resoluciones and pragmdaticas, which did little more than 
make confusion worse confounded.*° 

As early as 1563 an attempt was made by private 
initiative to form a compilation of these cédwas, prag 
miticas, decretos, etc.” and in 1570 Philip Il ordered 
such a collection to be made, but it was only after 
many such orders and attempts by succeeding sover 
eigns that in 1680, one hundred and fifty years after 
the conquest of Mexico, the compilation known as the 
Recopilacién de Indias, was completed and promul- 
gated.** It contained 6,447 laws, which according to 
one author, had been selected from more than 400,000 
royal decrees,”* but he adds that in spite of the time 
consumed in the compilation and the remarkable con- 
centration, one looks in vain for any thought of order 
from the compilers 

By a law of the Recopilacién de Indias, Philip 1\ 
decreed that no law enacted for Spain should be obliga- 
tory in America unless accompanied by a cédula to that 
effect emanating from the Council of the Indies.** 

The Recopilacién de Indias, is regarded as the 
only authentic collection of the ordinances and decrees 
governing Spanish America prior to the year 1780, al- 
though it is found “far from being entitled to be re- 
garded as a complete code. . . ” 

Most of the laws, decisions, orders, and regulations 
subsequent to this period are found in the compilation 
of Eusebio Ventura Belefia entitled: “Recopilacién 
Sumaria de todos los Autos Acordados de la Real 
Audiencia y Sala del Crimen de esta Nueva Espaiia y 
Providencias de su Superior Gobierno ” published 
at Mexico in 1787 in two volumes. This work contains 
all of the cédulas, decretos, etc., from 1528 to 1677, 
which had been formerly collected and published by 
Juan Francisco de Montemayor, and the compilation is 
usually known as that of Montemayor y Belefia.*® 

The Recopilacién de Indias was applicable to all 
of the Spanish colonies, but there was one compilation 
of a more or less general nature for the government of 
the colony of New Spain, viz.: “La Real Ordenanza de 
Intendentes . . . ”** which was directed especially 
towards the establishment of a fiscal system for the 
provinces of Mexico, but which included nevertheless 
many provisions of a different character. 

In the sixteenth century Philip II had promul- 


19. The Siete Partidas had been later nfirme s, in the Cortes 
held in Burgos in 1367 in the reign of echeden II and in the Cortes 
of Soria by Juan I in 1380; again in 1505 by virtue of the first law 
of Toro, during the reign of Juan II; and also confirme: J in the prag 


matica of March 14, 1567. See Antequera, op. cit., 270; Also 
Schmidt, op. cit., p 

20. La Evolacibn del Derecho Civil en Mesxico . . por Don 
Manuel Matos Alarcén, Mexico, 1911, p. 2; also see Civil Law of Spau 


and Mexico, op. cit., p. 98; also see Curso Completo de Derecho 
Mexicano, op cit., v. 2, p. 535-536. 

21. The Cedulario de Pugs, Mexico, 1563. 

22. Promulgated by Royal Cédula of May 18, 1680 

23. Curso Compieto de Derecho Mexicano, op. cit., v. 2, p. 587. 

24. Law 40, title 1, book 2. 

25. Although this is a private work, it is constantly relied upon 
as an unquestioned authority. Schmidt, op. cit., pp. 97, 98. 

26, Promulgated on the 4th December, 1780 
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E Otp SpaANnisH Cope or “L 
ted anothe s code of laws known as the Nueva 
pil , was intended to put an end to 
é s existing in the Spanish legislation, but which 
t more s than the R pilacién de Indias 
s code « lerogated all the laws not compre 
led there ept those « f tl e Fuero Real and 
Partida binding upon the colonies, in- 
ling Mex se it declared in the Recopila 
le Indi that the “laws of these our kingdoms 
e si ( cases where the Recopila 
e Ind 
rhe ién™ only served to add to 
nfusiotr spite the claims of the critics that 
to tl e had been no complete body of 
Ss, mos t gree with the Mexican authority, 
Pallare the situation was unchanged on 
promulgation of the new code In order to classify 
ml ti ect other deficiencies the 
erdos or de the nsejo Real were added 
» the succeed tions 1 given the force of law 
er the titl lcordad nd in 1745 when the 
h edition v hed, the Aut illed three folio 
umes 
The final att t at codificatio1 Spain before 
independe Mex was achieved, was made 
1805 whe ist Recopilacién was promul- 


ted. This cod is not promulgated in Mexico and 








ere was s as to its authority there, 
t it was final epted on the authority of a Cédula 
! of 1796, whereby it was decreed that the “Ameri- 
s” were jud the same laws as the Spaniards, 
1 since the | of the Indies was abolished in 
811 it was not necessary that the laws be communi- 
ed by that body for their promul Ri ation Besides it 
s maintai t the Novwtsima Recopilacién con- 
ned almost a the provisions 5 the Nueva Re 
pi wh s already in force.** 
The colonial legislation ends with the decrees of 


Fernando VII, following the 


he Cortes of Sy ar 

evolution and re iblishment of the monarchy until 

e 2] Septem! 1821, on which date Mexican in 
1S Ilv consummated.*® 


lependence w: 


The Civil law of Mexico 


“7 ' “—- %¢ ‘ 


remained substantiallv 
1anged until the Civil Code of the Federal District 
is promulgated in 1870. Up to that 

les and laws heretofore mentioned 
f the Cortes and Cédulas of Fer- 
sidered in force as far as appli 


| 
territories w 
ne the Snanis] 
luding the decre¢ 


indo VII were con 





cable. together with the general laws of the Republic 
romulgated lue form after September 21. 1821 
hereafter, the Federal svstem is in force with some 
27. B 3 M 4 7 
22. Cur de T Seas 54 
29. Curso de I 1 ar 517 
20. Law 66 e 
31. The Parti I Title 1, of Book 
the Nueve Recesile 
32 urso de Dere f op 07 
83. Libro de los ’ Mercado, Mex 1857. p. 488 
i Civil Law of Spa i Mexico ft t.. p. 98; also Curso de 
vecheo Mesxicene 5. 504-508 4 num! of special laws 
ere put into effect d ng the olonial regime, principally the 
rdenanzas de Bilb e ] 0 by Vice Royal 
ee of Feb., 179 nar May 22, 1788. pub 
ed in Mex T TR4 Medidas de Tierras 
auas of 1536 D ano, op. cit., v. 2, pp 
83 
34. By a cé T\ f 19 J 1808, a supplement to 
Nowtsin lt Ts tained the laws promu! 
ed in the two years, 18 and 1806, and others whic h had not been 
erted in the A T Sie Partidas was also con 
ned in Law &, t IV e Novisima Recopilacién 
35. Those tha 4 nsid i in force Mexico were pub 
ed under the f , Coleccién de los decretos y érdenes 
las Cortes Espa se putan yentes en la Repdiblica de los 
tados-Unidos Mexican Mexico, 18x Decretos del Rey Don Fer 
ndo VII Expedidos e¢ su restitucién al trono Espafiol hasta el 
ttablecimiento de la + bn de 1812 Megico, 1836 
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AS SIETE PartTiIpAsS” IN MExIco 


modifications and interruptions, and the laws of the 
Federal District and States depend upon their respective 
legislative authority. 
V 
Authority of the Siete Partidas in 
Mexico 

It would seem from the order of preference of 
Spanish Codes of authority in Mexico, that the Siete 
Partidas was held little repute, since being one of 
the earliest in point of time, it was one of the last in 
authority. While theoretically this was true, it was 
not so in practice, and actually this work pf Alfonso X 


was more often than not the last word in all the 
‘colonies including our own states then under the 
dominion of Spain, in so far as it was applicable.** The 


Siete Partidas occupied in Spain and Hispanic-America, 
a position somewhat similar to Blackstone’s Commen- 
taries in the North American Colonies, which in those 
days few law books was, by reason of its clarity 
and unique position as a text on the common law, on 
the desk of every lawyer and judge, and thus cited in 
much of our early case law. 

In writing of the reputation of Siete Partidas in 
Mexico, Jacinto Pallares, one of the foremost Mexican 
authorities says: 

“On the eve 


ot 


in 
1871, 


of publishing Mexico the modern Civil 
and Penal Codes 1870 and the Siete Partidas were, 
with very few modifications, the oracle, the criterion and the 
legal rule for all civil rights and for the criminal order. And 
nevertheless that code was not accepted nor even published as 
law in the date that it bore, nor did it acquire legal force 
until afterwards and even then with the character of a supple 
mentary law "* Roa Barcena, another Mexican authority 
says: “As this Code (Siete Partidas) is one of those that 
most cited in our practice, I consider it proper to give a brief 
description of the subjects of which it is composed.’”™ 
Another Mexican writer says that 

“Although the Recopilacién de Indias was given especially 
to our country and the Real Ordenanzsa de Intendentes 
. as well as divers praamdaticas. cédulas, autos acordados 
by the Council, this accumulation of laws did not modify the 
system established by those of the Partidas for: criminal pro 
cedure, cited frequently in our tribunals and applied until the 
code of September 15, 1880, broke with the traditions of that 
ancient legislation.” 

And again he states: 

“The code of the Partidas was applied in Mexico with 
some innovations. not substantial, up to the moment in which 
we enter completely the longed-for path of legislative 
reform.” 

That the Mexican writers just quoted did not ex- 
aggerate the force of the Stete Partidas in their country 
can be easily verified in the judicial as well as the 
doctrinal authorities of that period. The standard 
authorities cited by the counselors and courts in the 
nost colonial period and until the civil code of the 
Federal District was adopted, were, for the most part, 


t 
( 


is 


Moreau Lislet and Carleton, op. cit., preface; Wheaton's 
ote. 3 Wheaton, 1818 202. note (2) and 5 Wheaton. 1829. Apnendix 
Article by Harrv P. Dart in Saunders’ Lectures on the Civil Code of 
Louisiana, p. XII-XITV: As for Spanish laws in Louisiana see al«o 
Beard v. Poydras, 4 Martin, 368; Reynolds v. Swain et al., 18 La. R 
198: Berluchaux v. Berluchauy. 7 Ta. R. 4544: Partidas cited in Eli 

Hubgh v. New Orleans and Carrollton Railroad Co., 6 La. Ann R. 
495: “Tt is urged that, under the civil law, the present action can be 
maintained. But the plaintiff's counsel have not favored us with any 
authority from the Roman or Spanish law sustaining the position they 
assume. On the contrary, it is a general rule under those svstems 
that actions for personal injuries are strictly personal,” citing 24 Pothier 


36. See 


Pandectae. p. 279, law 13; 7 Partidas, tit. 15, 1.3. 
87. Curso de Derecho Civil . supra. v. 2, 479 


Manual Rasonado de Priéctica Civil Forense ye México, 
11 
El Proc 


88 
1869, p 

39. edimiento Penal en México, por el Magistrado Ricardo 
Rodriguez, 2 ed., México, 1900, pp. 30-31. Yet another writing in the 
year 1842 states that “if these are excepted from the Partidas, the 
laws which relate to the system of government and certain ideas, pre 
occupation and necessities of those times, the rest is the purest fountain 
of which we can drink.” El Observador Judicial, México, 1842, v. 1, 
no. 1, p. & 
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works on Roman, Spanish and Spanish-colonial law 
Some of the contemporary Spanish treatises were ré 
published in Mexico with commentaries especially dedi 
cated to the laws of that colony, as for example, the 
Sala Mexicano," the “Prontuario” by Tapia,** the work 
on procedure by the Count de la Cafiada** and others 
\ll of these text books, which have particular reference 
to the laws of Mexico, especially on subjects that are 
based on Roman Law, abound in citations to the Siete 
Partidas. The same is no less true of the original 
Mexican treatises, which appeared curing this period, 
such for example as Pandectas Hispano-Megicanas* 
which is modeled after the Siete Partidas and the No 
visima Recopilacion.* 

The decisions of the Supreme Court of Justice of 
Mexico render tribute in no less striking fashion to 
the authority of the learned Alfonso’s code. References 
to the Partidas are not only frequently made, but not a 
few cases are decided upon the special authority of some 
law or laws therein 

In the criminal branch of the court one finds a 
case of attempted robbery—conato de robo—the question 
being raised whether or not in the commission of a 
crime a minor’s lack of age would be considered as 
an extenuating circumstance. The Supreme Court ren- 
dered the decision in the following language as trans 
lated: 

“This cause being seen and having been instructed in the 
court [first instance] of Jilotepec against Isidro M., Native 
of the Rancheria of Saltillo and rzighbor of Rosal, single, 
laborer, and fourteen years of age, for robbery; the sentence 
of the lower court of the 11th of June last, which held the 
accused purged of his crime on account of what he had suffered 
and on the petition of the Fiscal (prosecuting attorney) 
Owing to the youth of the accused and having in mind the 


laws 18, tit. 14 and law & of tit. 31 of Partida 7, the said 
sentence is confirmed - 
One of Mexico's causes célébres is the trial of 


Father Joaquin, Spanish priest, for treason when he 
attempted to start a revolution to restore the colony 
to Spain. With him as an accomplice was judged 
Brigadier General Gregorio Arana of the Mexican 
army. Both of the conspirators were found guilty and 
sentenced to death in the vear 1827, on the authority, 
among others, of law 2, title 2, Partida 2, law 6, title 24, 
Partida 4, law 6, title 13, Partida 2.** 

Sitting in civil jurisdiction in November, 1864, 
when the question was whether after an assignment 
for the benefit of creditors, the goods were purchased 
by a third person and purchaser could be sued in a 
court other than that before which the assignment 
proceeding had been brought, it was held on the au 
thoritv of law 32, title 2. Partida 3, that the creditor 
could sue in the court of his domicil.* 


Cevallos, Barbosa, Covarrubias, Gutierrez 


40. Riccius, Garcia. c 
Salgado, Serna y Montalban, 


Febrero, Escriche, Murillo, Solorzan 
Hermosilla, Giurba and others 

41. Jlustracién del Derecho Real de Espaiia, ordenada por D. Juan 
Sala, reformada y afiadide con varias doctrinas y disposiciones del 
Derecho novisimo vy del Patrio; Méjico, 1831-82, Imp. de Galvan. 5 v 

42. Prontuario de contratos y sucesiones hereditarias, con un dis 
curso preliminar en qu cipales reformas que necesita 
nuestra legislacié» t Por D. Eugenio de Tapia 
Mégico, 1840, 2 v 

43. Imnstituciones prdcticas de $ sictos iniles . « México, 
1850-51, 2 






V 

44. Pandectas Hispano-Megicanas sea Cédigo General compren 
sivo de las leves aencrales. stiles 1 us de las Stet Partidas, } fila 
cién novisima Méjico, 1839 Others were Prdctica Forense Criminal 
by Lic. José Marcos Gutiérrez, México, Imp. de Juan Navarro, 1850, 
8 v.; Lecciones de Practica Forense Mejicana, escritas 4 benefitio de la 
4cademia Nacional de Derecho Publi y Prived te [ por Lic 
Manuel de la Pefia vy Pefia Méji 1835-29, 4 

45. Manual Tedr Pract r Lie Rafael Roa RBarcena 


México, 1861 J 
46. Anales del Foro Mexicano, v. 1, p. 177; see also case of Pablo 
] 


Parra, accused of seduction, rape at homicide, reported in ibidem v 


1, p. 187. 

47. Thbid. v. 2, pp. 161-65, 184-190, 211-13, 223-25 and 231-236 

4s Ibid. v. 1, pp. 133 Tr nother civil case the questior f 
the competence of a urt to execut iudement having been decided by 


the same court in a case involving interdiction of spoliation—interdiccién 
le despojio—it was held, according to the authority of law 1, title 27, 
Partida 3, that the same « Thid. v. 2, p. 68 





wrt had jurisdiction 
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An interesting contest between two courts of first 
instance as to which had jurisdiction of a suit arising 
out of a contract to pay a sum of money secured by a 
mortgage on realty, was decided by the Supreme Court 
of Justice to the effect that as between the court ot 
the place where the contract was made and where the 
property was situated and the court of the domicil of 
the defendant, the latter had jurisdiction, citing Gre 


gorio Lopez’ gloss 5 to law 32, tit. 2, Partida 3, ane 
condemning the court which lost the jurisdiction t 
costs in accordance with article 190 of the law of N¢ 


vember 29, 1858.** 

The first civil code for the lederal District and 
lerritory of Lower California was adopted in Decem 
ber 8, 1870 Civil codes had already been adopted 
in the states of Veracruz®' and Mexico,** but inasmucl 
as the Civil code of the Federal District was latet 
adopted with few changes by the other states, it may b 
considered the successor of the ancient Spanish codes 
In the illuminating report of the commissioners wh« 
wrote the civil code, supra, it is stated that in drafting 
the code they consulted the Roman law, the “compli 
cated Spanish legislation,” the codes of .France, Sar 
dinia, Holland, Portugal and the codes already adopted 
in Mexico 

\ study of the code of 1870 reveals the spirit of 
the Siete Partidas still marching on in Mexico. This 
enduring quality is well demonstrated in a concordance 
made of a part of the code with the Roman law, ancient 
Hispanic-Mexican codes and the contemporary codes 
of other countries, including the two local codes men 
tioned.** The influence of the Code Napoleon was 
considerable in the compilation of the Mexican cod 
as it has been on all civil legislation since its promul 
gation, and the more modern codes were largely fo! 
lowed, but many of the principles of the Partidas sti 
remain in the code of 1870.*° 

However much the Siete Partidas may have bee: 
criticized for reviving the Roman law in Spain and der« 
gating largely the wise provisions of the old Visigothi: 
Codes, whatever may be said against it for its illogical 
arrangement, its verbosity, its crudities, and absurdi 
ties, it has survived all such criticism, and continues 
to rank among the great codes of the world, and in 
questions in Hispanic-America involving the laws pre 
ceding the independence of the colonies and the adoy 
tion of their own codes the Siete Partidas generally 
has to be consulted. If it be regarded merely as 
treatise on old Spanish law, it is highly instructive 
but as an authoritative code of law its weight is fa 
beyond that generally laid down for it in the laws 
promulgating and confirming its authority 





49 Ibid. + pp. 76-77 Among othe uses are found the 
lowing: “Ir rder that the agreements added to an obligation be cc 
sidered as a novation of the obligation, it is necessary that it be 
stipulated expressly,”” in accordance with law 1 tit. 4, Partida 5; at 
The court of the place in which the crime is mmitted is preferr« 
to that of the domicile” on the strength of law 32, tit. 2, Partide 
former reported in ibid. v. 2, p. 133, latter 2 49 Also see 
Gaceta de los Tribunales, v. 1, pp. 41, 49, 5¢ t 

50. It was provided that the code sl R t ffect Ma 
1, 1871 

i 1868 

2. Ju 870. 

i 4 nm dé os 4 HOTeaS ‘ 3 Fede 
y Territori la Baja California que hizo la mistOnm Gi presenter ¢ 
proyecto al Gobierno, pp. 4-5 in Cédigo Civ Méxic 
1873 


4 Cédigo ( del Distrito Federal anota 
las leyes Romanas, las antiguas leyes Hispano-Mesxicanas, los cédig 
Veracrusano y dei Estado de México, y otros p s Lics. D. 1 
Méndez, D. Manuel Marla Ortiz de Montellano, D. José Maria Linares 
D. Antonio Moran y D. Jestis Maria Aguilar Mex Impr. de Esc 
lante y Cia. 1871 


1 n ado 


55. See Examen Critique du nouvean Code i de México t 
Leon de Montluc, Paris, 1872. A Spanish translat f this monogra 
was published in Mexico in 1873 The translators were Manuel 
Romo and Pedro G. Mendiond: The Civil Code of the Federal D 
trict of 1870 was replaced by the Civil Code of 1884 The latter wa 
substantially amended in April, 1917, by the Carranza Law Domest 
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ecords the popularity of 





{ ne 
Sict e following terms: 
g g llections which the history 
Spa f ic mona | our days, the 
iter part of ther forgotten and are scarcely taken into 
nt in the t justice And at the same time 
tid t te day and at all hours * 
Thus it is me ther proof the high place it 


pies among t | monuments of the world when 


t tT 


found that up the present time hity-one editions 
been accou The texts may be re 
ed to three that of Alonso Diaz de Montalvo, 
lished in Se 1491; that of Gregorio Lopez, 
lished in Sal n 1555; and that of the Royal 
lemy of Hist n Madrid in 1807 
The Si vas printed for the first time 
ring the reig: rdinand and Isabella, antedating 
umbus’ discove tf America by one vear. ‘The 
ebrated juriscot t and glossator, Dr. Alonso Diaz 
Montalvo,” vy ilready spent a lifetime in 
study and exai tion of the ancient laws of Spain, 
who was | and almost blind, announced 
intention, mn ndertaking to prepare 
Partid 5 This he did voluntarily. 
ut any ission, and in Seville on Oc- 
er 25, 1491, t princeps was given to the 
d 
rhe second edit lone two months later in the 
e city, thoug! fferent printers, agrees with the 
t, except for a fe rds, and contains the Montalvo 
tes.°° Venice s the third edition in 1501 and 
rgos the fourth in 1528. The fifth, done in Venice 
the same year as the Burgos edition, was published 


the cost of ntonio de Junta, a Florentine, 


spared no expense 11 making a “most perfect 
ece of printing tated in the note at the end of 
seventh part; and to assure the most perfect text 
ssible, Dr. Franc e Velasco was selected to com 
re it with the “true ancient originals of Spain.” ™ 
In spite of the rk of Dr. Velasco, criticism con 
ued to be direct t the Montalvo text Gregorio 
pez, one of the famous lawyers of that time, 


the Montalvo text, and finally 
tes he published his work 
and com- 


s especially crit 
the suggestio1 


l 


examined 


Salamanca I} ition was 
ed carefully by the nscjo Real with the assistance 
LL6pez, and receive ficial sanction by a cédtida of 
incess Juana, in tl ame of Carlos I.' 
Bearing as it the seal of approval of the sov 
ign, and with sucl pious and erudite commentaries, 
Lopez edition 1 it once received with general 
thusiasm. The edit nself, says Martinez Marina, 
as regarded as no less than an oracle, not so much 
the fact that he | restored the text of the Partidas 


is much for his golden and 
ies, which being in accordance with 
n the schools, and containing 


its original put 
ine commentart 


taste then prevailing 





: . . 
the doctrine of the il and canon law, as well as 
é Ant era 
For bibliogra i kstone’s ( entaries ee Hicks, 
k ¢ Mater Legal Rese Rochester, 
8. Compiler f ’ Reales d astilla y order of Fer 
lo and Isabella, g er : de Espafia 
9 Of these tw t t ed almost at the same time Haebler 
es i Rib ra Siglo XV the first edition 
Oct. 25 is the re es are known except those in the 
ioteca Nacional de Ma Real Academia Espaftiola and one other 
h remained in the ses f Sr. Don Mar. Murillo 
60 See infra the , editions cited by N 4s Antonio, but 
rding to Palau, r ] 
61 ; s f , 9° ) 
62. Gémez S His Int 3 op. cit r 






the notes of the glossators, was consulted and studied 
more than the law of Alfonso el Sabio.”® But as the 
years passed, the gloss became of less importance in 
the eyes of the jurisconsults, who began to work rather 
towards perfecting the text itself, and in 1758 an edi 
tion in six volumes, without the gloss, was published 
by Dr. José Berni y Catala in Valencia, following the 
Lopez text, but with some few corrections. 

The critics of the Lopez text became so vociferis 
toward the end of the eighteenth century, that finally 
the Royal Academy of History appointed a commis- 
sion charged with editing a new text of the Par- 
tidas. After examining all of the manuscript codes 
then known—sixty or more—the edition of the Acad- 
emy appeared in 1807 at the order and cost of Ferdinand 
VII. This edition was intended to be the official edi- 
tion, and to be used in the courts, and so it was or- 
dered.“* The courts, however, have refused to accord 
it as great authority as the Lopez text,” it having 
been held in 1860 by the Supreme Court, that in case 
of conflict between the two texts, that of Lopez should 
prevail 

SOURCES OF BIBLIOGRAPHY FOR “LAS SIETE 
PARTIDAS.” 
Historia de la legislacién espaiiola 


1875. 
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Madrid, 


Antequera, José 
4th edition, 


Antonio, Nicolas. Biblotheca Hispana Vetus . . . v. 2, 
Matriti, 1788 
Biblioteca del Ilustre Colegio de Abogados de Madrid, 1889, 


v. 1 


Bibliothéque Nationale. v. 2, Catalogue Genéral. 


Blake, W. W. Catalogues of Second-Hand Books 
Mexico 

British Museum Catalog 

Brunet, Jacques-Charles. Manuel du libraire. Paris, 1864, 


v ) 
Buenos Aires. Biblioteca Nacional, v. 4, 1915. 
Cédigos Espaiioles, Los. Madrid, 1847-51.  v. 2. 

introduction by Pedro Gomez de la Serna. 
Edinburgh Faculty of Advocates Catalogue, 1867, v. 1. 
Faulché-Delbose and Barrau-Dihijo. Manuel de L’Hispanisant, 

New York, 1925, v. 2 
Garcia Rico, Biblioteca hispdnica. 
Graesse, Jean George Théodore 

Paris, 1900. vy. 6 
Haebler, Conrado. Bibliografia Ibérica del Siglo XV. 

Hague and Leipzig, 1903, v. 1. 

Hidalgo, Dionisio. Diccionario general de bibliografia espaiiola, 
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Leén, 1897, v. 1. 

Library of Congress Catalogs. 
Martinez Marina, Francisco. 


Historical 


Madrid, 1916, 1920. 
Trésor de livres. Leipzig, 
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Catalogos. 2. ed. cor. y aum., 
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1857. 
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1923 
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Palau y Dulcet 
cano, v. 1, Barcelona, 
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Robredo, Pedro Catdlogos. México 

Salva y Mallén. Catdélogo de la Biblioteca de Salva, Valencia, 
1872, v. 2 
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Libraries 
VII 
The Scott Translation 


Heretofore reference has been made to the trans- 
lation of the Partidas by authorization of the Louisiana 
legislature of so much of the Alfonsine code as was 
applicable in that state.“° This, an incomplete work, 
is the only English translation that has been pub- 
. ng: Ensavo Histérico-Critico, op. cit. v. 2, p. 302. 

64. See Royal order of March 8, 1818, communicated to the 
Academy by the First Secretary of State, José Pizarro 

65. Guide to the Law and Legal Literature of Spain by Borchard 
and Palmer. Washington, 1915, p. 32 

66. Moreau Lislet and Carleton, op. cit 


Madrileiia . . . Parte 
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lished. However, a complete English translation has 
been made by none other than that venerable lawyer, 
historian and scholar, Samuel Parsons Scott,®’ trans- 
lator of the Fuero Juzgo and other Spanish Codes and 
of the Corpus Juris, twenty-seven manuscript volumes 
in all. 

In 1910 Mr. Scott gave to the Comparative Law 
Bureau complete translations of the uero Juzgo, the 
Partidas, the Ancient laws of Castile and the Penal 
Code of Spain, ten volumes in all, upon the condition 
that they would be published. It is understood that 
the condition as well as the gifts were accepted, and 
the translation of the Fucro Juzgo shortly afterwards 
came from the press. 

From the utilitarian viewpoint cogent reasons have 
been urged from time to time. Reference is made 
particularly to the statement of Judge Lobingier at 
the meeting of the Bureau at Saratoga Springs in 1917. 
That they are sufficient and final cannot be disputed. 
But our concern also is for the fulfillment of our obli- 
gation and justice to Mr. Scott 

Seventeen years have gone by and the scholastic 


world is still waiting for the fulfillment of that con- 
dition. Almost a score of years has turned our 
learned brother into an octogenarian. Unless this pub- 
lication be expedited, it is feared that not he, but only 
his memory will receive what is small recompense for 
his lifelong efforts in behalf of the study of compara- 
tive law in this country. 

Perhaps we may not be able to publish the other 
translations now, but the publication cf the Partida 
should be no longer delayed. Mr. Scott’s generou 
soul will be satisfied with that partial fulfillment, and 
the remaining years of his life—may he live for a 
hundred—will be happier from the well merited eulo- 
gies that will flow to lim from the school and the bar 


The least we can do is to publish the Partidas 
67. Also author of Moorish Empire in Spain in 3 v 
68. “Las Siete Partidas, the great Spanish basic law, translated by 


Mr. Scott and graciously presented by him to the Bureau, is now ready 
for the printer. It represents several years of painstaking labor in a 
field of language which by reason of its antiquity and admixture of the 
later vulgarized Latin and Spanish idioms required special qualifications, 


possessed by few scholars When published, this work will constitute 
the most notable unselfish offering to the profession ever made by an 
American lawyer.’’-—Annual Bulletin of the C. L. B. of the A, B. A., 
July, 1913, p. 11 


LATIN-AMERICAN LEGISLATION 


Civil Rights of Women in Argentina—Bolivia—Brazil—Income Tax, Public Instruction and 
Oil Regulation Laws in Colombia—Costa Rica—National Sugar Defense Commission in 


Cuba—Guatemala 


Honduras—General Code Revision Under Way in Mexico— 


Decree in Same to Remove International Difficulties as to Titles and Con- 


cessions in Oil Lands—Nicaragua 
-Venezuela 


Uruguay 


Argentina 


Legislation, 1926 


Law 11331, July 29: amending the Penal Code on nar 
cotics. 
Law No. 11337, Sept. 9: amends Law No. 11278 of 1925 


as to payments of salaries and wages. Payment can be made 
by check only when the amount is not less than 300 pesos 

Law No. 11338, Sept. 9: prohibits night-work in bakeries, 
except under special authorization of the Executive. Decree 
of Nov. 29: regulations of the law. 

Law No. 11357, Sept. 22. On Civil Rights of Women 
amending the Civil Code in regard thereto. Unmarried women 
(spinsters, widows and divorced) of age have capacity for 
all civil rights and functions granted to men. (Art. 1.) The 
mother has patria potestas of illegitimate children. (Art. 2.) 
Married women preserve the patria potestas over their chil 
dren by a prior marriage and manage the property of such 
children; do not require marital or judicial authorization to 
carry on a trade or occupation to manage and dispose of 
property so acquired; may be partners or stockholders, accept 
inheritances under benefit of inventory and gifts; sue and be 
sued and be guardians, executors and witnesses; and dispose 
of their separate estate. The husband, however, is presumed 
to have authority to manage the wife’s property, without lia 
bility for an accounting, unless the wife has recorded in the 
public registration her intention to the contrary. (Art. 3.) 

The wife may under court authority dispose of her hus- 
band’s property and of community property, for necessary 
subsistence, when he is imprisoned under a sentence for 2 years 
or longer. (Art. 4.) 

Separate estates of the spouses are not liable for the debts 
of the other (Art. 5), except when contracted for necessaries 
of the home, education of the children or maintenance of the 
community property. (Art. 6.) 


A married woman under age has the same rights as one 
of age, except that marital or judicial authorization is re- 
quired to dispose of property. 

Women may be guardians of the 


Art. 7.) 


person of their minor 


Panama — Salvador— 


brothers and sisters and of the property of incapacitated par 
ents. (Art. 8.) 

Law No. 11359, Sept. 21: makes declaration of leprosy 
obligatory and provides for treatment of lepers, and for leper 
colonies ; immigration of lepers is prohibited. 

Law No. 11380, Oct. 5: authorizes the Banco de la Nacior 
and the Banco Hipotecario Nacional to make loans to cooper- 
ative associations, and exempts the latter from certain stam; 
taxes, license fees (except for liquors, cards and tobacco) and 
real estate taxes. Regulations, Decree of Dec. 22 

Law No. 11387, Dec. 14: Election Law, Decree 
Regulations of the Election Law. 

Law No. 11386, Oct. 21: on obligat 
Regulations, Decree of Nov. 2. 

Law No. 11388, Dec. 20: regulates the organization and 
powers of cooperative associations, repealing Arts. 392, 393 
and 394 of the Commercial Code. 2) & 


of Dec. 28 


military service 
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Juan Friero y Humberto Floriani: Tratado de C 
Judicial y Practica Forense. (Casa Index.) 

Adolfo S. Carranza & Rafael Garcia Zavalia: Jurispru 
dencia de Tucuman. 2 vols., 1926-1927, of selected reports of 
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lishes economical and financial measures. The gold standard 


is adopted, with fineness of 900/1000ths. The monetary uni 
is denominated “cruzeiro,” divided into “centisimos” or hun 


dredths. All the paper currency in circulation, in the amount 
of 2.569.304 :350$500, shall be converted into gold, on the 


basis of 0 gr. 200 milligrams to the milréis. 
1927 
Decree No. 5,139, of January 5, 1927 (D. O. Jan. 7, 1927 


provides for the astial veto of resolutions of the Municipal 
Council of the Federal District. 

Decree No. 17,881, of August 16, 1927 (D. O. Sept. 1 
1927), establishes the Interamerican Secretariat of Rio «cd 
Janeiro, for the registration or deposit of trademarks, agri 
cultural or commercial marks, as provided by the Fifth Pan 
American Conference of Santiago de Chile, on April 28, 192: 


Decree No. 5,252-A, of September 9, 1927 (D. O. Sept. 


28, 1927), adopts rules for the international circulation of auto 
mobiles, in accordance of the Paris Convention of October 11 
1909, 
1928 

Decree No. 5,432, of January 10, 1928 (D. O. Jan. 19 
1928), provides for customs levy, under the name of charity 
tax, of 200 réis per kilo on all wines and other alcoholic and 
fermented beverages imported into the country, the revenue 
so produced to be distributed among institutions of charity 

J. W. 
Bibliography 

“Ce lection of Brazilian Laws and Decrees,” translated 

Gilbert Last, Secretary of British Chamber of Commerce 
of Sao Riciie. Contains copyright, immigration, patent and 
trade-mark laws and regulations for income tax, commer 
cial and stamp taxes, exchange, consular invoices, etc. 


ee 


Colombia 
Legislation, 1927 


Decree 83 of 1927, Jan. 19 (“Diario Oficial” No. 20402, 
Jan. 22), regulative of Law 57 of 1926 on Sunday rest for 
workmen. 

Legislative Decree 1, Jan. 24 (D. O. 20405, Jan. 26), declar 
ing martial law in Barranca Bermeja. 

Legislative Decree 2, Jan. 26 (D. O. 20406, Jan. 27), de- 
claring martial law in Girardot, Beltran, Ambalema, and La 
Dorada. 

Decree 113, Jan. 26 (D. O. 20410, Feb. 1), creating a Court 
of Criminal Investigation to inquire into the events which lately 
transpired at Barranca Bermeja. 

Legislative Decree 4, Feb. 12 (D. O. 20423, Feb. 16), de- 


claring that the public order has been re-established in Girardot, 


Ambalema, Beltran, and La Dorada. 

Legislative Decree 5, Feb. 21 (D. O. 20431, Feb. 25), de 
claring that the public order has been re-established in Bar 
ranca Bermeja 

Decree 426-bis, Mar. 7 (D. O. 20457, Mar. 29), modifying 
Decree 1556 or 1926, regulating transportation on the Magda 
lena River. 

Decree 671, Apr. 20 (D. O. 20476, Apr. 23), on mails and 


posts. Amends the Postal Code. 


Decree 610, Apr. 6 (D. O. 20477, Apr. 25), on exemption 
from import duties, regulating art. 159 of the Fiscal Code, 


art. 30 of Law 117 of 1913, and art. 78 of Law 85 of 1915, 
and repealing Decree 14 of 1914, Decree 1136 of 1914, Decree 
2153 of 1915, and arts. 1 and 4 of Decree 904 of 1917. 


Resolution 394, April 9, issued by the Ministry of Public 


Education and Health (D. O. 20479, Apr. 27), orohibits the 
use of yellow and white phosphorus in the manufacture of 
matches. The use of amorphus phosphorus or other sub 
stances appr« ved by the National Board of Hygiene and Pub- 
lic Charities is permitted. Violation is punishable by a fine 
of $50 and confiscation of the article for the first offense 
and by the closing of the factory for three months and con 
fiscation for subsequent offenses. 


Decree 707, Apr. 26 (D. O. 20480, Apr. 28), being the 


Regulations of the National Police on public order, public 
zssembly, and the possession of arms and munitions 


Decree 945, June 4 (D. O. 20517, June 13), being the 


Regulations of Law 74 of 1926 (13 A. B. A. Jour. 224) 


Decree 953, June 7 (D. O. 20520, June 17, being the Reg 


ulations of Law 12 of 1926 on instruction in hygiene (13 A 
B. A, Jour. 224) 


Decree 985-bis, June 10 (D. O. 523, June 21), requires 


transportation brokers to present hele “tariffs and regulations 
to the Government for revision and approval, prohibits them 
from giving better terms to one client than to another, and 
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from acting as agent or representative of public carriers. This 
decree is based upon articles 434, 318, and 375 of the Code of 
Commerce, and Law 4 of 1907. 

Contracts, June 30 (D. O. 20542, July 14), entered into by 
the Government of Colombia with H: allgarten & Company and 
Kissel, Kinnicutt & Company, of New York. The first con- 
tract provides for the sale by Colombia to the bankers of six 
per cent external sinking fund gold bonds to the amount of 
$25,000,000. The second contract designates the bankers as 
fiscal agents of the Republic of Colombia, and sets forth the 
conditions under which said bonds shall be issued, transferred, 
and redeemed. 

Decree 1078, June 22 (D. O. 20543, July 15), on pearl 
fishery, repealing Decree 755 of 1926 A. B. A. Jour. 224). 
This subject is covered by Law 88, Nov. 18, infra. 

Agreement, July 19 (D. O. 20549, July 22), between the 
Government and its Fiscal Agents, amending the contract of 
June 30 (supra). 

Law 25, Oct. 4 (D. O. 20615, Oct. 8), authorizing the 
Government to reorganize the Ministry of Industries. The 
Ministry is to be divided into departments which in turn are 
to be divided into sections. Power is granted to employ for- 
eign experts as advisers to the Government in matters per- 
taining to the petroleum ms mining industries. 

Law 28, Oct. 14 (D. O. 20622, Oct. 18), amending art. 18 
of Law 34 of 1923 on the Asa of the national budget 

Law 56, Nov. 10 (D. O. 20645, Nov. 15), on public in- 
struction. Art. 1 provides that from January 1, 1928, the 
Ministry of Public Instruction and Health shall be designated 
Ministry of National Education Art. 4 requires parents, 
guardians, and persons in Joco parentis to furnish children 
in their charge with the elements of education to be estab- 
lished in the regulations of the Law. Art. 6 requires that 
the test to determine whether the child has acquired the 
requisite minimum of education shall be made between the 
ages of — and thirteen; but only children born subsequent 
to Jan. 1, 1926, shall be required to take said test. Art. 7 pro- 
hibits pomente or guardians from contracting with other parties 
for the services of the child under the age of fourteen years, 
unless such child shall have attained the age of eleven and 
shall possess a certificate to the effect that he has passed the 
test above mentioned. This provision does not limit article 4 
of Law 48 of 1924, which prohibits the employment of children 
under fourteen in occupations dangerous to health. Violations 
of the provisions of this article 7 shall be punishable by 
a fine of one peso for each day that the child works, payable 
by the employer Art. 8 requires the owners of ranches or 
farms where twenty or more children of school age live to 
furnish free of cost a site suitable for the establishment of a 
rural school. Arts. 9-12 refer to schools of higher education. 

Law 52, Nov. 9 (D. O. 20647, Nov. 17), being the Budget 
Law for 1928 

Law 64, Nov. 12 (D. O. 20648, Nov. 18), on income tax. 
Art. 1 defines net income as gross income less the deductions 
granted by this Law, and defines gross income as including 
earnings, profits, salaries, wages, and other compensation, as 
well as interest, rents, dividends, and proceeds of gainful busi- 
nesses, including earnings, profits or rents derived from de- 
cedents’ estates or from fideicommissa. Art. II permits the 
following deductions: (1) all the ordinary expenses of carry- 
ing on a business, including a reasonable amount on account 
of salary for personal service and including rentals or other 
payments necessary for the use or possession of properties 
where the business is carried on; (2) all interest payable or 
due during the taxable year on account of debts; (3) taxes, 
exclusive of the tax on decedents’ estates, levied by the Re- 
public of Colombia, the Departments, municipalities or other 
political divisions, exclusive of those assessed for local public 
improvements which tend to increase the value of the property 
taxed, and inclusive of taxes imposed by foreign governments ; 
(4) lossés sustained during the taxab le year and not compen- 
sated by insurance or otherwise; provided the same are in- 
curred in the conduct of business the proceeds of which are 
taxable under this law; (5) losses sustained on properties not 
connected with commerce and caused by fire, storm, shipwreck, 
or other unavoidable accident, or by theft. and not compen- 
sated by insurance or otherwise: but in the case of a tax- 
payer not resident in Colombia, the deduction shall be made 
only for losses on properties within Colombia; (6) manifestly 
uncollectible debts charged off during the taxable year, or, in 
the discretion of the Municipal Tax Board, a reasonable amount 
as a reserve for bad debts. Art. 3 establishes a tax on all 
residents of Colombia, based on net income less the exemp- 
tions set forth in article 7, and ranging from 1% on incomes 
less than $2,000, and 1'4% on incomes between $2,000 and 
$3,000, to a maximum of 8% on incomes in excess of $500,000 
Art. 4 imposes a like tax on non-residents based on the pro- 
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ceeds of properties situate in Colombia or of a business, pro- 
fession, or trade carried on therein. Art. 5 imposes a tax on 
foreign and domestic corporations and partnerships paees on 
the net income derived from properties situate in Colombia 
and from business carried on therein, exclusive of oe 
tions and associations organized solely for religious, charitable 
scientific, social, or educational purposes, labor organizations 
chambers of commerce, boards for the promotion of trade, and 
civic leagues, provided no part of the net income inures 

the benefit of any shareholder or member thereof Art. ¢ 
provides that the tax shall be levied on the corporate entity 
Art. 7 establishes the following exemptions: (a) an imitial 
exemption of $1,200; (b) $240 for each person, other thar 





spouse, dependent upon the taxpayer, provided such person 
is under 21 years of age or is incapable of self-support. Art. 8 
imposes a double tax on those who make false returns. Ii 


the taxpayer fails to make a return within the period fixed by 
law, the agents of the Government shall make an estimate of 
his income based upon data obtainable, and the taxpayer then 
has the burden of proving that the estimate is inexact. Art. 9 
permits the taxpayer who claims thit his rights are infringed 
by any tax, surcharge, or penalty to protest against the same 
before the respective collector or before the Municipal or Cen 
tral Tax Board, with right of appeal to the Tribunal of Con 
tentious—Administrative Causes. Claims may be presented on 
unstamped paper. If the Board fails to decide the claim within 
sixty days, the petition for refund shall be granted Art. 10 
distributes the tax on incomes as follows: 70% to the Nation; 
20% to the Department; 10% to the Municipality. Arts. 11 
and 12 relate to administration of the po Art. 13 provides 
for the issuance of regulations of the Law Art. 14 provides 
that a taxpayer who is adjudged Pe Prana but who has ob 
tained a decision in his favor in the incidental matter of ex 
emptions, shall not be deemed a debtor of the Fise as far as 
denying him the right to notarial service is concerned. (Note 
This provision refers to Art. 3 of Law 84 of 1925, cited 12 
A.B.A. Jour. 255.) Art. 15 provides that the tax established 
by this Law shall be levied and collected for the first time in 
1928, upon incomes taxable during the year 1927 Art. 16 
repeals all statutes in conflict with the Law, except the pro 
visions of Law 49 of 1927 relative to the promotion of agri 
culture and construction of buildings. (Note: The statutes 
affected by this Law are the original Income Tax Law, No. 56 
of November 27, 1918, and the Regulations set forth in Decree 
No. 59 of January 12, 1924, and Decree 802 of May 18, 1926 

Law 76, Nov. 16 (D. O. 20650, Nov. 22), establishing a1 
export tax on coffee of ten centavos per sack of sixty kilo 
grams. 

Law 77, Nov. 17 (D. O. 
propriation for public works, amending Art. 
1920, which had been declared unconstitutional 
Supreme Court. 

Law 84, Nov. 17 (D. O. 20651, Nov. 23), on hydrocar- 
bons, being the so-called “synthetic law” enacted to regulate 
the oil industry when it became obvious that the Sanchez bi 
could not pass both houses before the adjournment of Con 
gress. Art. 2 requires all persons or companies carrying on 
drilling operations on privately-owned lands to present to the 
Minister of Industries within six months the documents show 
ing title to said lands, together with the contracts of lease or 
of any other nature executed by the landowners. Art. 3 sus 
pends the proceedings for the consideration of applications 
for government contracts for the exploitation of the subsoi! 
of public lands, whether such applications are pending before 
the Ministry of Industries, the Council of Ministers, the Coun 
cil of State, the Board of Finance, or Congress. Art. 4 re 
serves to the State the right to construct, utilize, or operate 
or to license the construction, use, or operation of pipe-lines 
which connect two or more oil fields, or which connect a field 
with a railroad, or with a river or maritime port. The State 
also reserves the right to construct, utilize, or operate refineries 
or to license the construction, use or operation thereof. Art. 6 
provides for a tax on the products of privately-owned lands 
amounting to 8% of the gross where the field of production 
is located more than 400 kilometers distant from the sea 
board, to 12% where the field is between 200 and 400 kilo 
meters distant, and to 16% where the field is less than 200 
kilometers distant. (This law has been regulated by Decree 
150 of January 28, 1928.) 

Law 88, Nov. 18 (D. O. 20653, Nov. 25), on pearl fishery 

Law 89, Nov. 19 (D. O. 20653, Nov. 25), supplementary 
to Law 74 of 1926 (13 A. B. A. Jour. 224) on the promotion 
of agriculture and immigration. 

Law 92, Nov. 19 (D. O. 20653, Nov. 25), relative to the 
development of natural resources. Art. 1 directs the Execu 
tive Power to establish in the Engineering Faculty of the Na 
tional University and in the National School of Mines special! 
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|LATIN-AMERICAN LEGISLATION 


Jurisprudence 


Supreme Court, Nov. 4, 1927, declared unconstitutional 
the provision of the Condemnation Law (84 of 1920, art. 2) 
providing that damages could not exceed by more than 20% 
the assessed value, for taxation, of the condemned property 
(El Tiempo, Nov. 6, 1927.) Je & - 


Costa Rica 
1927 


Presidential Decree No. 34, of November, 1924, 1927 (La 
Gaceta No. 276 of November 30, 1927) exempts from importa- 
tion tax automobiles carried by tourists for their own use 

Legislative Decree No. 37 of 1927 (La Gaceta No. 151 of 
July 3, 1927, page 1037) authorizes the Executive to ificrease 
to $12,000,000 the bond issue authorized by Law 4 of May 14, 
1927, for the construction of roads. 

Legislative Decree No. 39, of 1927 (La Gaceta No. 151 

{ July 3, 1927, page 1037) authorizes the Executive to issue 
bonds in the sum of $300,000 for the sanitation of Puerto 
Limon. 

Presidential Decree No. 25, of 1927 (La Gaceta No. 172 
of July 28, 1927, page 1183) regulates the issuance of the 
bonds authorized by Legislative Decree No. 39, of 1927, for 
the sanitation of Puerto Limon 

Presidential Decree Ne. 29 (La Gaceta of September 14, 
1927) authorizes the issuance of $145,125 in bonds to pay the 
interest on coupons corresponding to the first four semesters 

f the loan authorized by Law 6 of September 25, 1926 

Legislative Decree No. 16, of 1927 (La Gaceta of June 
11, 1927) amends Article 23 of the Constitution prohibiting 
monopolies 

Legislative Decree No. 12, of September 13, 1927 (La 
Gaceta No. 213, of September 15, 1927, page 1419) amends 
Law No. 53 of January 31, 1925, relative to the granting of 
compensation to laborers for injuries sustained in the course 
of their employment. 

Presidential Decree, of March 11, 1927 (La Gaceta of 
March 16, 1927) provides that all passengers, except Costa 
Ricans, and toreigners residing in Costa Rica, deciding to 
land in that country, should provide themselves with a cer 
tificate from a diplomatic or consular agent to the effect that 
they are not suffering irom any contagious diseases. 

Law No. 15, of September 26, 1927 (Supplement to La 
Gaceta No. 224 of September 29, 1927) regulates the election 
of public officers in general 

Legislative Decree No. 34 of 1927 (La Gaceta No. 240, of 
October 19, 1927) divides the Republic into electoral cantons 
and districts for the purpose of Election Law No. 15 of 1927 

Legislative Decree No. 26, of 1927 (La Gaceta of Octo 
er 28, 1927) provides for the election of the President and 
Members of Congress on Sunday, February 12, 1928 

Legislative Decree No. 27, of 1927 (La Gaceta No. 252 
of November 2, 1927) amends Election Law No. 15 of 1927 

Presidential Decree No. 40 (La Gaceta No. 252 of No 
vember 2, 1927) repeals Presidential Decree No. 34 of 1927, 
cited above, and restores Presidential Decree No. 18 of June 
28, 1923, with certain modifications 

Legislative Decree No. 20, of 1927 (La Gaceta No. 241 
of October 25, 1927) creates a “Public Assistance Service” 
for the treatment and cure of certain diseases and tuberculosis 

Law No. 10, of September 1, 1927 (La Gaceta of Sep 
tember 4, 1927) regulates the pearl fishing industry. 

Law No. 18, of September 26, 1927 (La Gaceta No. 224 
of September 29, 1927) authorizes the Government to set 
aside a zone in the national lands to be distributed in small 
lots to immigrant families and exempts these lots from the 
payment of taxes 

Presidential Decree No. 1, of March 11, 1927, and No. 5, 
of September 7, 1927 (La Gaceta No. 213, of September 5, 
1927, page 1420) regulates immigration into Costa Rica. 

Presidential Decree No. 3, of March 15, 1927, regulates 
the introduction of opium, alkaloids and cocaine into Costa 
Rica. 

Presidential Decree No. 26, of September 17, 1927 (La 
Gaceta No. 22 of September 25, 1927, page 1483) amends 
Presidential Decree No. 12 of January 17, 1927, which regu 
lates the Workman’s Compensation Law referred to above 

Legislative Decree No. 19 (La Gaceta No. 238 of October 
16, 1927) authorizes the purchase of a compilation of Costa 
Rican Legislation, containing all the Laws passed up to De 
cember 31, 1924. 

Presidential Decree No. 44, of November 14, 1927 (La 
Gaceta No. 266 of November 18, 1927) further amends the 
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regulation for the Workman’s Compensation Law mentioned 
above. 

Presidential Decree No. 1, of December 5, 1927 (La 
Gaceta No. 283 of December 8, 1927) regulates the making 
of “denouncements” of public lands under Legislative Decree 
No. 30 of November 8, 

Presidential Decree No. 26 (La Gaceta No. 208 of Sep 
tember 9, 1927, page 1391) places in class 132 of the Tariff 
Law (Arancel de Aduanas) petroleum only partially refined 

Presidential Decree No. 34, of 1927 (La Gaceta No. 146 
of June 28, 1927, page 997) regulates the vaiuation and as- 
sessment of property. 

Legislative Decree No. 20 (La Gaceta No. 241 of Octo- 
ber 20, 1927) exempts from payment of the import tax drugs 


Q07 
1927 


and medicines to cure certain diseases 

Presidential Decree No. 32, of 1927 (La Gaceta of Octo 
ber 28, 1927) exempts from payment of the tariff tax the 
val of the “torsalo” from 


importation of forceps for the ret 
cattle. 

Presidential Decree No. 35, of 1927 (La Gaceta of De 
cember 28, 1927) exempts from payment of the territorial tax 
warehouses, dwellings, et 
coffee plantations 





( 


grazing lands, lands occupied with 
belonging to and indispensable 


Legislative Decree No. 25, of 1927 (La Gaceta of Octo 
ber 30, 1927) ratifies the treaty of October 13, 1926, made 
between Colombia and Costa Rica for the mutual recognition 
of professional degrees 

Presidential Decree No. 29, of September 26, 1927 (Sup- 





plement to La Gaceta No. 261, of November 12, 1927) ap- 
proves the Universal Postal Convention of August 28, 1924, 
and the American Postal Convention of November 9, 1926 

Presidential Decree of 1927 (La Gaceta of April 29, 1927) 
provides that visas of passports shall be valid for one year 
dating from the date of the visa 


Cuba 


Legislation, 1927 

March 18: (Gaceta Official, March 23) Judicial Pension 
Law. 

April 9: (Gaceta Oficial, April 13) regulates the liquida 
tion by sugar mills to colonos for cane 

May 24: (Gaceta Oficial, May 26) reorganizes the Air 
Service. 

May 26: (Gaceta Oficial, May 26) amends the Election 
Law. 

June 28: (Gaceta Oficial, Edicién Extraordinaria, No. 8 
Tune 30) Budget 

June 21: (Gaceta Oficial, Edicion Extraordinaria. No. 7 
Tune 21) proposes, subject to ratification by a Constitutional 
Convention, Constitutional Amendments to Articles 2, 38, 39, 
40, 45, 48, 54, 56, 58, 59, 61, 66, 72, 73, 74, 75, 83, 91, 115, and 
to the transitory provisions of the Constitution 

Among these proposed amendments are the incorpora- 
tion of the Isle of Pines as a part of Cuban territory; a pro- 
vision authorizing legislation for woman’s suffrage; minority 
representation; election of 6 senators for each province for 
nine years instead of 4 for eight vears, and conferring a senate 
seat for six years on ex-Presidents; the election of repre 
sentatives for six vears instead of four; giving the President 
the right of initiative for legislation: making the presidential 
term six years instead of four, including the present incum- 
hent. whose term is made to expire March 20, 1931; amend 
ing the provisions as to succession to the Presidency: giving 
the Supreme Court power to appoint, remove and transfer 
inferior judges as provided by law: providing for a Fed 
eral District, to be included in the province of Havana: amend 
ing the provisions as to constitutional amendment: extending 
the terms of office of Governor, Mayor and several other 


+ 


officers 
Tuly 1: (Gaceta Oficial, July 7) amends Article 339 of 
the Penal Code 


July 2: (Two laws, Gaceta Oficial, July 7), amends Arti 
cles 39, 43, 44, 45, 48, 68, 79, 82 and 194 of the Organic 
Judiciary Law 

July 4: (Gaceta Oficial. Tuly 7) amends Articles 3, 8 
17 of the Divorce Law of July 30, 1918, and Article 85 of 
the Civil Code. The custody of daughters is now given to 
the wife, unless she is the guilty party (Article 17). The 
following are additional grounds for divorce: voluntary and 
uninterrupted separation for ten years; and insanity after 
ten years, but the petitioner must give security for mainte- 
nance of the insane party (Article 3), and the President of 
the Republic is given power of dispensation to permit remar 





riage, otherwise prohibited by Article 11 e Divorce Law 
within one year. 

July 4: (Gaceta Oficial, July 7) creates additional court 
in Marianao. 

July 4: (Gaceta Oficial, July 7) authorizes the sale of $9 

000,000 Treasury obligations. 

July 4: (Gaceta Oficial, July 7) esta es the sec 
Sunday of May as Mothers’ Day, 1 provides for other 





commemorative celebrations. 
July 4: (Gaceta Oficial, July 7) authorizes smoking « 


the rear seats and platforms of tramcars sses repeal 
ing any previous prohibitions. 
July 6: (Gaceta Oficial, July 11 reates an additional 


court in Marianao. 
July 6: (Gaceta Oficial, July 11) creates additional courts 
in Holguin. 
July 12: (Gaceta Oficial, July 14 
ment of a Minister to Canada. 
July 12: (Gaceta Oficial, July 14) an 
167 and 171 of the Organic Judiciary Law 
July 12: (Gaceta Oficial, July 14) exempts ( 














officered by Cubans, from compulsory pilotage and pilotage 
fees 
July 4: (Gaceta Ofic ial, July 15) create a pens 
stitution (Retiro Maritimo) for the merchant 
allied industries. 3% of wages and salaries is 


counted for this purpose (Article 9). 
July 12: (Gaceta Oficial, July 16) creates ; 
mission for the Propaganda and Defens« 





Official government guarantee seals ‘are t e afhxed on to 
bacco exported (Article 11). 

August 3: (Gaceta Oficial, August 12) promulgation « 
the Pan-American Postal Union Conventions of September 15, 
1921, at Buenos Aires and November 9, 1926, at Mexico, ay 
proved by the Cuban Senate, June 28, 1927 

October 4: (Gaceta Oficial, October 5) creates the National 
Sugar Defense Commission and authorizes the President, upon 


report of the Commission, to restrict the sugar crop; impose 
a tax of $20 per bag (325 Ibs.) on any production in excess 
of the amount authorized; authorizes the organization of a 
corporation of mill operators and planters to direct the sale 
and export of sugar to countries other n the United States 
stock ownership is obligatory, in fixed rates, on mill oper 
ators, but optional for planters (colonos) 





Presidential Decree, October 19 Gaceta Oficial, Ed 
Extraordinaria No. 12, October 20), promulgating the new 
Customs Tariff, drafted by the Advisory Customs Board, and 
authorized law of February 9th, 192: . te 

G | 
atema|l- 
yuatemala 
1927 

Legislative Decree No. 149 (El Guatemalteco No. 28 of 
May 21, 1927, page 181) approves Presidential Decree No 
937 of December 7, 1926, amending Article 10 of the Immigra 


tion Law (Ley de Extranjeria) 

Acuerdo of August 18, 1927 (El Guatemalteco No. 16 of 
September 3, 1927) changes the regulations for the supervision 
of establishments manufacturing or selling food articles and 
requires them to be licensed. 

Presidential Decree No. 951, of September 13, 1927 (EI! 
Guatemalteco No. 26 of September 16, 1927) exempts from 
attachment the proceeds of life insurance policies and savings 
made in cooperative societies, and houses bought with suc! 
savings when they do not exceed $1,600 

EF] Guatemalteco No. 93 of August ¢ 1927 











anhitehee an 
pubilisnes on 


page 569 a contract made between the Government and Allge 
meine Elektricitaets Gesellschaft for the issuance of $1,950,000 
additional bonds to cover the constructi of the Los Altos 
railway 

Presidential Decree No. 946 (El Guatemalteco of August 


9, 1927, page 586) creates and organizes the Budget Depart 
ment to prepare the estimates of expenditures of the different 
branches of the Government. 

Presidential Decree No. 949, of Augt 1927 (El Guate 
malteco No. 19, of September 7, 1927) amends Article Ne 
7 of -the Conversion and Monetary Law, promulgated by 
Decree No. 1379 

Acuerdo of November 14, 1927 (El Gu 
vember 30, 1927, page 555) approves regulations relative 


+ 199 








itemalteco of No 
te 





the bakery business. 

Acuerdo of November 28, 1927 (El Guatemalteco No. 95 
of December 7, 1927, page 593) approves regulations relative 
to the sanitation of barber shops and the barber trade 

Legislative Decree No. 1511 (El Guatemalteco No. 40 
of June 4, 1927, page 253) directs the President to call a 
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ntial 950, of 1927 (El Guatemalteco 
t of Dece 7) promulgates the Law of Edu- 
which reg g il hools and the National 
sity 
Guater g f September 6, 1927, publishes 
ge 105 t f et I 1927, relative 
granting ] ests under the 
Law re Legislative Decree No. 1364. 
gislative | 1482 and } i83 (El Guate 
teco No. 99 and } f April 18 and 19 of 1927, page 
nd page 48 ipproves Pr lential Decrees 
16 ar nstitutional 
ce 
Acuer nalteco No. 91 
embe¢ al gulations rela 
Legislative D 177 Kl Gu malt No. 82 of 
h 25, 1927, pag xempts from import tax tractors, 
ipers, rollers, et e used r the nstruction and 
r of publ 
egisla 187 temalteco No. 28 
iy 21 27 apf tial Decree No. 
which repeal Nos. 917 a 18, which prohibited 
\ f Jes me ers ( tholi orders 
egislative De 7 I (sua sco No. 20 of 
», 1927 g S e « and naviga 
treaty mad y September 15, 1926, published in 
atemal l 7 page 7 
Jecree N M4 7 i (uate ec Ne 98 oft 
st 12, 1927 tariff the importa- 
ce! 
eside 1, 1927 (EI 
ite¢ ¢ =) 7 its the Tl! 
ition to ( I Palestine, Arabia 
Syria 
Legisl 186 (El Guatemalteco No. 1 of 
20, 19 es Presidential Decree No. 940 
ne { g r the measuring and registra 
f national pal lands 
Presidential | } 943 (El Guatemalteco No. 75 of 
16, 192 i es that S nvoices on 
il packag e value of such 
Legislative De 506 of 1927 (El Guatemalteco 
66 of Jul 425 t 2 mmercial treaty 
H l 
Act 7 (El ¢ co No. 67 of 
ember 127 Q s A 2 of the Stamped 
er Regula 
Yecree Ne ) ‘ 7 Fl Guatemalteco N< 
»bruary ge 197 stablishes a registry for 
nal and mur : and { les for the survey and 
Presidential 55 of October 1927 (El 
8 7 r Stamp tax to 
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a post office building, and re 
mp to all letters and packages 


assist in the constru 
quires the affixing of this 
sent through the mails 


Presidential Acuerdo of July 22, 1927 (El Guatemalteco 
of July 28, 1927, page 528) authorizes the municipalities to 
impose a $10.00 tax per hundredweight on hides exported 


from their jurisdictions. 

Presidential Decree No. 954 of September 28, 1927 (El 
Guatemalteco of September 29, 1927) exempts from importa 
tion duties machinery for agricultural uses 


By Acuerdo of October 17, 1927 (El Guatemalteco of 


October 26, 1927, page 373) the Central, Occidental and Guate 

mala railroads are authorized to make charges on all mer 

chandise transported by these railroads for services in con 
. 


andling at the customs house. 

October 29, 1927 (El Guatemalteco No. 73 
1927, page 450) regulates the collection of the 

0.00 tax on hides exported from the municipalities. 
Acuerdo of November 15, 1927 (E1 Guatemalteco No. 85 

of November 25, 1927) imposes a tax on tickets to places of 
amusement su is theatres, circus shows, etc 





nection with ti 
Acuerdo of 
f November 10 
, 
i 


3 


Honduras 
1927 


Legislative Decree No. 42, of 1927 (La Gaceta No. 725 
»f March 7, 1927, page 213) amends Decree No. 67 of 1896, 
reating frontier custom houses 

Legislative Decree No. 58 of 1927 (La Gaceta No. 7271 of 
March 25, 1927, page 259) provides that Article 58 of the 


Agrarian Law does not apply to surveyors who are members 
of “Facultad de Ciencias” prior to said Law. 

Legislative Decree No. 110, of 1927 (La Gaceta No. 7303 
of May 4, 1927, page 413) declares free of duty the importa 
tion of automobiles, accessories and gasoline 


Acuerdo of August 11, 1927 (La Gaceta No. 7422 of Ox 


tober 3, 1927, page 919) makes compulsory the planting of 
mulberry trees by boys in school 

Legislative Decree No. 47, of 1927 (La Gaceta No. 7245 
of February 23, 1927, page 169) declares free of duty the 


cocoanuts. 

Legislative Decree No. 67 of Februaary 17, 1927 (La 
Gaceta No. 7272 of March 26, 1927, page 293) places a tax 
of 25c on each one hundred pounds of coffee produced in the 
Department of Santa Barbara. 

Legislative Decree No. 108 (La Gaceta No. 7303 of May 
4, 1927, page 413) places a special tax of $3.00 per thousand 
on cocoanuts exported from the municipalities of Cortez 
Atlantida and Colon. 

Legislative Decree No. 132 of 
of May 7, 1927, page 426) amends 
Contraband and Fiscal Fraud Law. 

Legislative Decree No. 136 (Boletin Legislativo of June 
1, 1927, page 361; see also La Gaceta of May 7, 1927) regu 
lates the granting by the Executive of pardons and commu 
tations of sentences to persons convicted of crimes. This 
Decree repeals the Commutation Law of April 8, 1896. 

Legislative Decree No. 130 of April 30, 1927 (La Gaceta 
No. 7373 of August 1, 1927, page 702) amending Article 1 of 
Decree No. 33 of February 5, 1926, provides that the consular 
fee of 3% ad valorem shall be paid at the port of destination 
n Honduras in the case of parcel post shipments. 

Legislative Decree No. 24 of 1927 (La Gaceta No. 7227 
1f February 2, 1927, page 97) orders the Executive to publish 
t the National Debt. 

Legislative Decree No. 38 of 1927 
of March 1927, page 197) approves the contract made be 
tween the Government and the National City Bank of New 
York for the handling of consular stamps to be used in paying 
consular 

Legislative Decree No. 32 of 1927 (La Gaceta No, 7243 
of February 21, 1927, page 161) makes the second Sunday of 
May Mother’s Day. 

Decree No. 98 (La Gaceta No. 7292 of April 21, 1927, 
page 370) habilitates Puerto Herrera and exempts from im- 
portation duty, machinery, etc., imported for industrial and 
agricultural enterprises established at that port. 

Legislative Decree No. 131 of 1927 (La Gaceta No. 7299 
of April 29, 1927) amending Article No. 1 of Decree No 
29 of 1927, provides that the President cannot grant ex 
emptions from import duties except in cases of special laws, 
contracts, etc 

Legislative Decree No. 106 (La Gaceta No. 7302 of May 
3, 1927, page 409) places a tax of 1% ad valorem on in 
voices of foreign goods shipped to San Pedro Sula 


Decree No. 116 of 1927 (La Gaceta No. 7309 of May 11, 


exportation ol! 
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1927 (La Gaceta No. 7306 
Articles 16 and 57 of the 
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1927, page 439) places a surcharge of 5c per package on 
goods imported through the Port of Amapala. 

La Gaceta No. 7369 of July 27, 1927, publishes on page 685 
the regulations for the collection and administration of the 
1% ad valorem special tax on goods imported into the Port 
of Cortez. 

Acuerdo of November 18, 1927 (La Gaceta No. 7489 

December 22, 1927) amends the Regulations for the amorti 
zation of the Internal Debt, issued on August 31, 1926 under 
the authority of Legislative Decree No. 111 of 1926 

Decree No. 20 (La Gaceta No. 7323 of May 30, 1927 
page 493) declares Martial Law for a period of thirty days. 

Decree No. 127 of 1927 (Boletin Legislativo No. 38 of 
May 18, 1927, page 321) promulgates a Municipal Law which 
regulates the Municipal Governments of the Republic 

La Gaceta No. 7329 of June 6, 1927 published on page 
517 an agreement made between Salvador, Guatemala and Hon 
duras, providing for the exchange of ideas prior to making 
decisions on problems affecting the general interests of Cen 
tral America. 

Decree No. 104 (La Gaceta No. 7301 of March 15, 1927) 
provides for the collection of a surtax on the sale of liquors. 

Decree No. 134 of 1927 (La Gaceta No. 7373 of August 
1, 1927, page 701) declares a special tax of 1% ad valorem 
on each invoice of foreign goods imported for San Pedro Sula 
through the Custom House of Puerto Cortez or through any 
other port, and provides special taxes on liquors sold in the 
Revenue District of San Pedro Sula 

Legislative Decree No. 139 of April 9, 1927 (La Gaceta 
No. 7375 of August 3, 1927, page 714) promulgates the new 
Tariff Law. 

Legislative Decree No. 137 (La Gaceta No. 7375 of 
August 3, 1927, page 709) enacts a law for the use of the 
national waters for agricultural, domestic, industrial and other 
purposes 


Mexico 

The review of Mexican legislation for the year 1926, due 
in the Journal for April, 1927, having been omitted due to 
serious illness of the reviewer, the occasion is now taken to 
notice the principal laws and decrees of the year 1926, to 
gether with those for the current review of 1927 

Legislation, 1926 

Organic Law of Section I of Article 27 of the Federal 
Constitution (Dec. 31, 1925; Diario Oficial Jan. 21 1926 

Art. 1. No foreigner can acquire direct ownership 
(dominio directo) of lands and waters within a zone of 100 
kilometers along the frontiers, and of 50 along the coasts, 
nor be a member of Mexican companies which may acquire 
such ownership within the same zones. 

Art. 2. In order that a foreigner may form part of a 
Mexican company which may hold or acquire the ownership 
of the lands, waters and their accessories (accesiones), or con 
cessions for the exploitation of mines, waters or combustible 
minerals within the territory of the Republic, he must com 
ply with the requirements of said section I of Art. 27 of the 
Constitution, towit: that of —— into an agreement be 
fore the Secretariat of Foreign Relations that he shall he 
considered as a native with respect to his share of the prop 
erty in the company, and not to invoke, therefore, the pro 
tection of his Government in any matter relating thereto, 
under the penalty, in the case of violation of such agreement. 
of forfeiture to the Nation of the property which he may 
have acquired or may acquire as a member of the company 
concerned. 

By Art. 3 a foreigner may acquire an interest of less than 
50% in companies formed for agricultural purposes wpon se 
curing the permit provided in Art. 2. Individual foreigners 
holding more than 50% interest in such agricultural concerns 
previously to the date of the Law may continue to hold the 
same until death, or for ten years in case of a corporation 
(Art. 4). Where the prohibited property or interest is ac- 
quired by a foreigner through inheritance, permission may 
be granted him to take possession, on the condition of disposing 
of the same within five years to a competent holder ( Art. 
6). All acts and contracts executed in violation of this Law 
are null and void (Art. 8). Leases for a term longer than 
ten years of such lands as are strictly necessaary for the 
purposes of the business concerned, are not regarded as con- 
veyances of property within the meaning of the Law (Art 
10). The Executive is authorized to issue Regulations of this 
Law (Art. 11). Such Regulations were issued under date 
of March 22, 1926, and are published in the Diario Oficial of 
March 29, 1926 

Decree. Regulations of the Exercise of Prostitution (D 
O. April 14, 1926), prescribe the registration of all practicants 


between the ages of 18 and 50 years in the Sanitary Bureau 
of the Department of Health, and they are kept under the 
vigilance of the sanitary police. 

Railroad Law, superseding the Railroad Law of 1899 
and covering the entire subject matter, was promulgated } 
the Executive, dated April 24 (D. O. Apl. 26, 1926 

Law of Highways and Bridges; Id (D. O. Apl. 26, 1926 

Law of Electrical Communications; Id. (D. O. Apl 


1926). A comprehensive and important Law in 91 Article 
Art. 3 “All installations for electrical communications e 
tablished or which may be established in the Mexican Re 
public are dependent exclusively upon the Federation” (ex 
cept local telephone lines.) Art. 7 Such installation 
(telegraph and telephone systems, etc.), shall be subjec 
exclusively to the Federal powers, according to their re 
spective jurisdiction, so far as relates to any of the fol 
lowing matters: i e. all matters relating to concessions 


permits, expropriation or eminent domain, taxation or in 
posts of any kind, mortgages or real encumbrances, sale 
and all questions relating to ownership, all legal actions and 
controversies, tariff rates and service oe ge ey labor and 
labor questions, (under laws to be issued by the Governme: 
but not yet promulgated, with awkward sanelie rimes ai 
fecting the installations and their operation, or e secre 
of communications, and all administrative questions and | 
gations directly relating to service and operation 

Postal Code. Id. (D. O. Apl. 26, 1926) 

Law of Donations and Restitutions of Lands and Water 
Art. 27 of the Constitution (Apl. 26, 192¢ 


C 
eh 
i} 


Reglamentary ot 

D. O. Apl. 27, 1926). This is the new Agrarian Law in 1% 
\rticles; its general nature may be indicated by Art 
“Every populated place (poblado) which is without lands 
waters, or which does not possess both elements in amount 
sufficient for the agricultural needs of its population, ha 


the right to be endowed with them, in the amount and unde 


the conditions provided in this Law.” 

Law of Mineral Industries (May 3, 1926; D. O. May 
1926). This Law is the new Mining Code, in 171 Articles 
relating to all mining matters with exception of Petroleun 
which is governed by its special Law and Regulations. The 
scope of the Law is indicated in Art. I ‘All natural mineral! 
substances which constitute the soil and the subsoil, or whicl 
may be contained in it, except those mentioned in Art. 
(relatively unimportant), are of the direct dominion of the 
Nation.” Art. 3. “The direct dominion of the Nation, re¢ 
ferred to in Art. 1, is inalienable and imprescriptible, and 
only by means of concessions of the Federal Executive Powe 
granted through the Secretariat of Industry, Commerce an 
Labor, for an express purpose and in the terms of the pres 
ent Law and its Regulations, except as provided in Art 


? 


may there be carried on the works necessaary to the respec 


tive mineral industries.” Art. 7. “The industries referred 

in this Law are of public utility and shall enjoy preferen 
tially any utilization of the surface of the land, upon making 
the corresponding indemnization.” ... Art. 24. “Only Mex 


cans and Mexican civil and commercial companies shall have 
the right to obtain concessions to explore and make use 
the properties under the direct dominion of the Nation, 
which the present Law relates. The same right may be cor 
ceded to foreigners, provided | that they have previously con 
plied with the requirements of Art. 27 of the Constitution and 
the respective reglamentary laws. Under no circumstances 
shall foreign companies obtain these concessions.” The Law 
proceeds to prescribe fully the requirements for the vari 
kinds of mining concessions and all the precedure relating 
thereto 

General Law of Insurance Companies (May 27; D 
May 31, 1926) \ comprehensive enactment of 164 Artic] 
fully regulating all phases of the insurance business 
Mexico. 

Law amending the Federal Penal Code y 
Crimes against the Federation in matters of Religious Ct 
and External Discipline (June 21, 1926; D. O. July 2, 192¢ 
This is the Law said to “put teeth” into the so-called ant 
clerical legislation; which has been denounced as the wors' 
religious persecution known to history; which has provoke 
demands for armed intervention in Mexico by the Unite 
States and all civilized nations to protect the Church, a: 
which is the immediate occasion for the disturbances there 


vith regard 





since the Law went into effect on July 31, 1926, The La 
contains no new principle; the acts penalized by fine a 
imprisonment have been under the ban of the law as pr 
scribed in the Constitutions of 1857 and 1917 and in 


“Reform Laws” of 1873 and their amendments. Since the 
times of Comonfort and Juarez and the Constitution of 18/7 
all ecclesiastical properties, churches, Temples, monasteri 
parochial schools, etc., have been the property of the G 
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general public or 


rnment, and all primary education has been by law laical 
i under the supervision of the Government. 


nd The trouble 
w is that these laws are to be enforced under adequate 
enalties, and the property rights of the Government to be 


r 





nserved \ summary of the provisions of the Law fol- 
ws; any omitted ticles are merely expansive, explanatory 
punitive 
All minister y m of worship must be Mexicans 
rth (Art. 1 educational instruction shall be laical in 
official scho also primary elemental and superior 
truction in priva establishments (Art. 3); no religious 
rporation r minister Of any cult can establish or conduct 
mary schools (Art. 5); religious vows affecting the liberty 
ndividuals are void and monastic orders are prohibited 
Art. 6); it is pu able to induce or incline a minor to 
enounce his libert y virtue of religious vows (Art. 7); 
nisters are for en to publicly incite their hearers by 


ting, sermons or preachings to disobedience of the laws 





‘ 1e public authorities (Art. 8), with increased penalties if 
such incitations lead to physical or moral violence against 
the authorities (Art ministers are forbidden publicly or 


privately in relig functions to criticise the fundamental 








flaws of the count: the public authorities or the Government 
(Art. 10); ministers must not associate themselves together 
for political purpose Art. 11); no credit shall be allowed 
in official cours for studies in establishments for the pro- 
fessional instructior f ministers of any religious sect (Art. 
12); religious publications or those having marked tendencies 
in favor of any religious sect, are forbidden to comment on 
national political affairs or to give information regarding the 
acts of the public authorities of the country or of private 
persons relating to the functioning of the public institutions 
(Art. 13); the formation of all kinds of political groups, the 
title of which contains any word or indication whatever which 
relates them with a1 eligious confession, is strictly prohibited 
and all such offending organization shall be ——— (Art. 
15); meetings of a political character shall not be held in the 
temples used for purposes of worship, ale penalty of 
closure (Art. 1 

Every religious act or public worship must be performed 
within the temples ch shall always be under the vigilance 
of the authorities (Art. 17) ; ministers of all religious sects and 
individuals of either sex connected with them, are forbidden 
to wear or to us itside the temples, special garb or dis- 
tinctive marks indicating their religious class (Art. 18); the 
erson designated as being in charge of a temple, and re- 
sponsible for the servance of the laws with respect to it, 
must within thirty days give notice to the public authorities of 
the matters specified in Art. 130 of the Constitution (Art. 
'); no religious association of any creed may acquire, pos- 


ss or administer real property or capital secured on such 
roperty (Art. 21); all temples and buildings of every kind 


ed for religious purposes, are the absolute property of the 
vation (Art. 22) Articles 23 to 33 prescribe the duties of 
e€ municipal aut ties with respect to enforcement of the 

isions of the La a copy of which printed in easily 
egible type must be osted on the principal doors of the 
mples or places where acts of religious worship are habitually 
racticed. 

Decree (June . O. June 28, 1926), prohibiting the 
portation and circulation in Mexico of all foreign money 
ept gold coit 

Law Reglamentary of Art. 28 of the Constitution (June 

D. O. June 28, 1926). This law prohibits all forms of 
rnering” of “necessary articles of consumption” as food, 


strict free competition in production, in- 
in public services; all agreements or 


acts tending to 
stry or commerce 


mbinations between producers, industrialists, merchants, 
riers and publi ice companies in restraint of trade and 
mpetition ror the purpose of increasing prices to consum- 


onstitutes an undue exclusive advan- 
or more persons to the prejudice of the 
social class 
Trust Company Law (Ley de Bancos de Fideicomiso; 


rs; everything wl 
ige in favor of 


ily 9; D. O. July 17, 1926). This is a new departure in 
Mexican legislation, along the general lines familiar in the 
ited States: the m institutions are subject to the pro- 


ons of the Genera iw of Institutions of Credit, of No- 


mber 11, 1926 


General Law utions of Credit and Banking Estab- 
ments (Nov. 1 D. O. Nov. 29, 1926 \ comprehensive 
w Law of 406 Articles, reorganizing this important branch 
the spirit of modern efficiency and safety to the public 


Legislation, 1927 
New Federal Codes (Dec. 31, 1926; D. O. Jan. 6, 1927). 
r several years there has been pending with the Executive 
general revision of the Civil Code, Code of Civil Procedure, 
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Penal and of Penal Procedure, and the Federal Codes of 
Civil and Penal Procedure, and Code of Commerce. Several 
dates have been set for reporting these revisions to the Con- 
gress; the date is now postponed until May 31, 1927; this 
date is past and the work is not yet finished. When com- 
pleted and the new Codes are enacted, this will be highly 
important legislation, which may lead the present reviewer to 
a new edition of his Compendium of the Laws of Mexico, of 
1910, 

Legislative Decree (Jan. 14; D. O. Jan. 17, 1927), pro- 
vides for the “settlement of the unliquidated accounts of 
the Huerta regime and the preconstitutional period,” this cov- 
ering the unsettled times between the fall of Madero and 
the Constitution of 1917. 

Law Reglamentary of Art. 130 of the Federal Constitu- 
tion (Jan. 12; D. O. Jan. 18, 1927). Art. 130 of the Con- 
stitution of 1917 is one of the so-called “religious Articles,” 
or rather distinctly secular, reenacting and amplifying the 
provisions of the Constitution of 1857 designed to effect and 
guarantee the complete “separation of Church and State” in 
the Republic. The Law reenacts previous declarations that 
“marriage is a civil contract,” and that it and other acts 
of the civil status of persons are exclusively under the 
jurisdiction of the civil authorities, and that only after com 
pliance with the laws governing acts and contracts relating 
to the civil status of persons, may the ministers of religious 
cults perform any of their ceremonies; the latter must within 
five days report to the designated public authorities all the 
acts of this nature performed by them. The abolition of 
the religious oath is confirmed, it being prescribed that “the 
simple promise to speak the truth and to perform the obliga 
tions contracted, subjects the person making it, in case of 
default, to the penalties prescribed by law. Numerous other 
important provisions for the secularization of civil affairs 
and for subordinating clericalism to civil authority, are enacted 
in this law. 

Constitutional Amendment, of Article 82 (D. O. Jan. 22, 
1927). Following due procedure and their approval by a 
majority of the State legislatures, Art. 82 of the Constitu 
tion of 1917, relative to the qualifications of the President 
of the Republic, has been amended to read as follows: 

“Art. 82. To be President it is requisite: I. To be a 
Mexican citizen by birth, in the full enjoyments of his rights, 
and the son of prams Mexican by birth. II. To have com 
pleted the age of 35 years at the time of the election. II! 
To have resided in the country during the whole year pre- 
vious to the election. IV. Not to belong to the ecclesiastical 
status nor be the minister of any cult. V. Not to be in active 
service, in case of belonging to the Army, for one year before 
the day of election. VI. Not to be a secretary or sub- 
secretary of State, or Governor of any State, Territory or 
of the Federal District, unless he has been separated from his 
position for one year before the day of election; and, VII. 
Not to be embraced within any of the causes of disqualifica- 
tion established in Art. 83. 

Legislative Decree (Feb. 12; D. O. Feb. 19, 1927) creat 
ing a new decoration entitled “Segunda Invasién Norte- 
americana,” to be given “to recompense the Mexicans who 
fought on April 21, 1914, in the Naval School and in the 
Port of Veracruz against the invading North American forces 
under the command of Admiral H. P. Fletcher.” 

Law of Mining Taxation (April 29; D. O. Apl. 30, 
1927). A new and important law on the subject, in 52 
Articles, covering the several imposts or taxes on the super- 
ficial areca of mining properties, on the production of metals 
and metallic compounds, and on smelting, coinage and assays. 

Decree (May 26; D. O. May 30, 1927) amplifying the 
powers of the National Claims Commission as created by the 
aw of August 30, 1919. 

Decree (June 7; D. O. June 9,.1927), establishing the 
hour of the 90th Meridian West of Greenwich in all the 
States, Territories and Districts of the Republic in which is 
used the hour of the 105th Meridian West of Greenwich. 

Yecree (Dec. 15; D. O. Dec. 22, 1927), being Regula- 
lations of Petroleum Works, in 361 Articles, with forms for 
ae Legislation, 1928 

Decree Amending Arts. 14 and 15 of the Law Regla- 
mentary of Art. 27 of the Constitution, regarding Petroleum 
(Jan. 3, 1928; D. O. Jan. 10, 1928). This is the Decree issued 
for the purpose of removing the difficuhies of an international 
character which had arisen with respect to titles and conces- 
sions in oil lands. 

Decree (D. O. Jan. 24, 1928), promulgating Amendment 
to Art. 83 of the Constitution of 1917 extending the presi- 
dential term to six years. 

Art. 83. The President shall enter into the exercise of 
his office the first of December; he shall continue in it for 
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six years and can never ie next ensuing 


term. 

The citizen who substitutes the 
case of the absolute default of the latter, cannot be elected 
President for the next ensuing term Neither can the citi 
zen who may have been named as President ad interim during 
the temporary defaults of the Constitutional President, be 
elected President for the next ensuing term. 

Legislative Decree granting to the Executive Extraordi 
nary Powers with respect to the Public Debt (Jan. 13, 1928; 
D. O. Feb. 10 and Feb. 16, 1928). Two legislative Acts of 
same date on the same subject, the former in more ample 
terms than the latter, by which the President of the Republic 
is granted legislative powers with respect to the Public Debt 
and its service, his acts to be reported to and subject to the 


j. W. 


Constitutional President, in 


approval of the Congress 


Nicaragua 
Presidential Messages 


1. Delivered February 25, 1027—In his message to 
Congress of February 25, 1927, President Adolfo Diaz dis 
cussed the unfortunate situation that existed in the Republic 
as the result of revolutionary conditions 

Hie said that the Government of Mexico had been assist 
ing the revolutionists against the constitutional government 
He stated as a historical fact that the independence of the 
smaller republics of this hemisphere solely was able to be 
respected by reason of the protection that had been given 
them by the United States. The American government has 
to intervene in order to keep other governments from doing so 
which probably would not retire their forces, without in- 
fringing the sovereignty of the country. 

The President further stated that he had proposed to 

the United States Government the celebration of a treaty 
of offensive and defensive alliance in order that the United 
States could guarantee the sovereignty, independence and ter- 
ritorial integrity of Nicaragua. The treaty would also give 
the United States the right to intervene for the maintenance 
of constitutional government. 
2. Delivered July 28, 1927.—In his Message to Congress, 
dated July 28, 1927, and published in the Gazette of that 
date, the President informed Congress of the resignation from 
the Supreme Court of such judges as had been appointed by 
General Chamorro at the time General Chamorro began the 
revolution, and of the reappointment of the judges whom 
General Chamorro had dismissed because of their refusal to 
decide in his favor legal questions with reference to the presi 
dency of the Republic 






Decrees 


1. Decree of Amnesty—Presidential decree, No. 988, of 
May 5, 1927, concedes full and unconditional amnesty to all 
persons who have committed political wrongs from the 25th 
of October to date. 

2. Decree Prohibiting the Carrying of Arms and Re- 
quiring that They be Surrendered to the Proper Authorities. 

-Presidential decree, No. 45, of June 3, 1927, prohibits 
the possession and carrying of fire arms. However, permis- 
sion will be granted to members of the cabinet and of con- 
gress, as well as certain other officials. Other exceptions are 
also made, 

3. Decree as to Rifles and Machine Guns—Presidential 
decree, dated June 3, 1927, provides that rifles and machine 
guns are articles of contraband and subject to be seized. It 
requires their surrender on certain specified dates, subject 
to certain penalties for failure to comply with the law. 

4. Decree Establishing the Position of Civil and Mili- 
tary Representative of the Government Before the Chief of 
American Marines and the Chief of the National Guard. 


9°97 


Presidential decree, dated June 14, 1927, provided for co- 
operation between the Government and the American forces 
and for the organization and inspection of the National 
Guard. The post of Civil and Military Representative of the 
Government before the Chief of the American Marines and 
American Chief of the National Guard is provided. His func- 
tions are to represent the President before the Chief of the 
American Marines and to represent the President in the or- 
ganization and inspection of the National Guard and Police 
of the Republic. 

5. Decree Appointing Members of the Mixed Commis- 
sion.—Presidential decree, No. 48, of June 15, 1927, appoints 
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as members of the Mixed Commission a member of the « 
servative party, a member of the liberal nationalists part 
and also names a Nicaraguan lawyer as a representat he f« 
the tribunal 

6 Decree Pre MaPiling Imf wrtaltos f re Iron 
Cartridges, and Munitions \ president lecree for t 
pacification of the country was issued on December 2, 192 
prohibiting for one year the importation of fire arms, car 
tridges and munitions. , 

Contract with American Bankers—The Official Gazette, 
No. 70, of March 25, 1927, contains the decree ot the ¢ 
gress of Nicaragua, approving the contract made March 
1927 between Nicaragua and the Guaranty Trust Compa 

; ! 


and J. & W. Seligman & Company for a six per cent loan 
of a million dollars for the term of one yea 


Rules of Procedure of the Claims Commission f iNicara 
gua,—Official Gazette, No. 141, of June 23, 1927, contains the 
rules of procedure of the Claims Commission of Nicaragua 

Honorary Degree for Henry L. Stimpson—On May 17 
1927, the President approved an order of the Board of Direc 
tors of the Law School of Granada, conferring the title of 





Doctor of Laws on General Henry L. Stimpson, by reasor 
of his terminating the civil war t had existed in the 
country. 
Ww. S. P 
Panama 
Laws 
1. Providing Regulations Relative to the nal Ban 





Law No. 4 of January 12, 1927, provides regulations wit 
reference to the National Bank. It requires the Agent-Gen 
eral of the bank to establish agencies in agricultural center 
in order to cooperate with farmers, producers and those en 
gaged in industries. 

2. The Chiriqui Railroad—Law No 
1927, authorizes the President to lease the Nat 
of Chiriqui, its branches and docks. 

Article 4 contains a clause which provides that the lessee, 
if he is a foreigner, shall renounce all diplom " 
case of difference with the Government, and that he wil 
to submit his claims to the decision of the regular national 
tribunals, 

3. Amending Immigration Law.—Law No. 16, of Janu 
ary 31st, amends Law No. 13, of 1926, prohibiting the immi 
gration of certain nationalities, by excepting indi 
inating from the Republics which form p: f 
ican Union, and by providing that the 
which Article 1 of Law 13 refers will not be admitted as 
immigrants, although they may have been born or may have 
been naturalized in another country different from that of 
their origin. 

4. The Conservation and Development of Forests—Law 
No. 20, of February 2, 1927, prohibits the cutting and taking 
away of fine woods in the national forests, if the interested or 
responsible parties do not replant at least two trees of the same 
class for each one taken away. 

5. Manufacture of National Liquors—Law No. 29, of 
February 17, 1927, contains 40 Articles and deals with the 
manufacture of liquors. 
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6. Corporations—Law No. 32, of February 26, 
is composed of eleven sections and 96 Articles, completely 
revising the law of Stock Corporations. 





Section I, Organization, Article 1 
more persons of age of whatever nationality, 
may not be domiciled in the Republic, will be able to form a 


des that two or 


al ough they 








corporation for any legal object. The name must indicate 
that it is a corporation, but may be in any langu: ( Ar- 
ticle 2) 

Article 3 provides that the Articles of Incorporation can 





be verified in any place outside of or within the Republic, 
/ 


and in any language, but if executed abroad, must be trans 
lated and protocolized in Panama (Article 5) Inscription 
in the Mercantile Registry is required (Article 6) 

Unless restrained by the Certificate of Incorporation, a 
corporation may purchase its own shares (Article 15), pré 
vided no impairment of capital is thereby created (Article 
18). 

Section II. Powers. The broadest powers are authorized 

Section III. (Articles 20-39). Stock and Capital. The 
corporation may issue stock of various classes, with or with- 
out voting power, with or without par value. The considera 
tion for issue may be cash, property or services; and valua- 









reg 
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y the Boar irectors is presumed correct, in the 
sence of fraud (Articles 21, 22). Shares to bearer may 
be issued ull paid (Article 28). Preferential right 

the corporation purchase stock may 
« provided for (Article 32 Voting Trusts are authorized 
Article 35). A stock register must be kept, but the certifi- 
ite or by-laws may authorize to be kept abroad (Article 


stockholders 


Stock dividends are authorized (Article 38). 

Section Il Stockholders Meetings. (Articles 40-48). 
he certificate or y-laws may provide for meetings to be 
ld abroad (Article 41) and cumulative voting may be 


iorized (Article 48 


Section } Board of Directors. (Articles 49-64). Full 
wers may be vested in the board (Article 51); directors 
eed not be stockholders, unless otherwise provided in the 
ertificate (Article 55) and may be represented at meetings 
proxies (Article 62). They are liable to creditors for 


legal dividends or false reports (Article 64) 


Section VI. Officers. (Articles 65-67 





ection V1 e of Property. (Articles 68-70). 

Section VIII. Mi r. (Articles 71-79 
Section IX " utior (Articles 80-89 

pon dissolut directors act as trustees (Article 86). 

Section X Corporations. Article 90 provides 
at a foreign c ration can have offices or agencies and 
ngage in busines the Republic, after it has presented 

the Mercantile Registry for inscription the following docu- 

The prot 7 f the Articles of Incorporation. 

2. Copy of the last balance, accompanied with the declara- 

of the part of the capital which may be used or which 

is proposed to u n business in the Republic 

3. A certificate of having organized and complied with 

laws of the respective country, issued and authenticated 

the Consul of the Republic in that country; and in case 
ere is none, by one of a friendly nation 

Article 91 pr les that foreign corporations which do 
isiness in the Republic and which may not have complied 
vith the requirement f this law, will not be able to begin 
idicial proceeding any other before the courts or 
ithorities of the Republic, although they can be sued, and 

addition will have to pay a fine up to 5,000 balboas which 
ll be imposed by the Secretary of the Treasury. 

Article 92 requires that foreign companies, which are 
egistered in the Mercantile Registry according to this law, 
ould present stration modifications of their Articles 
ind instruments of nsolidation and dissolution which may 
iffect them. 

Section XI. S ry Provisions Articles 93-96). Exist- 
g corporations by resolution of stockholders, duly registered, 
ry subject thems to the new law Article 94). The 
iw went into « ‘ l 1927 (Article 96) 

As will be noted by the above brief extracts, the new law 





a complete in Latin American law and is in 





ordance with the most modern liberal American practice, 
luding several features which have been subjected to severe 
riticism in the Unit States 

7. Authorizing the Executive Power to Develop in the 
intry the Consumption of Alcohol as a Combustible Com- 
ned with Gasoline or Petroleum—Law No. 35, of Febru- 
ry 25, 1927, authorizes the President to take the necessaary 
ps to h at levelop in the Republic the consump- 
n of alcohol as a combustible for motors of automobiles and 
ther purposes, mixing with gasoline or petroleum in the 
yer proportions | case the results obtained should be 
tisfactory then t executive power can increase up to 
venty cents the duty on each gallon of gasoline imported. 


Amendment of Constitution 


1. Amendin irticle 6 of the National Constitution.— 
legislative Act January 11, 1927, amends Article 6 of 
e national constitut It provides that one may become 


Panaman by birt naturalization. Panamans by birth 


re the sons of Panaman parents born within or without the 


epublic, provided that in the later case the parents may be 
anamans by birth. Those are considered Panamans by birth 


ho may be born he Republic of foreign parents, if, 
thin the year following their majority, they declare before 
e executive power that they desire Panaman nationality and 
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prove that they have resided in the Republic at least six years 
prior to said declaration. 

The following can acquire the qualification of Panamans 
by naturalization : 

(a) The children of foreign parents who may be born 
in the Republic and who desire Panaman nationality in the 
terms heretofore indicated, without having had the residence 
above required, and provided they receive their certificate of 
naturalization. 

(b) Foreigners with more than ten years of residence 
in the Republic, if they are unmarried, or more than three 
years of residence if they are married with a Panaman woman, 
provided they profess some science, art or industry, or possess 
some real estate or capital. Such persons may obtain cer 
tificates of naturalization. 


Amendments of Codes 


1. Amending the Penal Code——Law No. 25, of February 
14th, changes and makes various disposition with reference 
to the penal code as follows: 

Book I, Title I, Article 15; Title II, Article 24; Title 
IX, Article 90; Book II, Title XI, Chapter First, Articles 
281 to 290 inclusive; Chapter Second, Articles 291 to 204 
inclusive; Chapter Three, Articles 295 to 296 inclusive; Chap- 
ter Four, Articles 297 to 300 inclusive; Chapter Five, Articles 
301 to 306 inclusive; Chapter Six, Article 307; Chapter VII, 
Articles 308 and 310. Changes are also made in Title XII, 
Chapter Three, Article 325 (a) (b) and (c). These 
changes pertain particularly to crimes against good customs 
and family order, and those against the lives of persons. 


7. Changing Article 746 of the Administrative Code— 
Law No. 27, of February 14, 1927, changes Article 746 of 
the administrative code and makes other dispositions of an 
administrative character. 

Article 2 contains a provision with reference to those who 
publicly execute acts derogatory to the nation, its flag, or in 
any other manner make threatening expressions against the 
President in circumstances which may not constitute a crime, 
and provides for a detention for fifteen days or fine of fifteen 
balboas. 
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Salvador 
Laws 


1. Reorganization of the Ministry of Foreign Relations. 
—Presidential decree, dated April 27, 1927, published in the 
Diario Oficial April 27, 1927, provides for the reorganiza- 
tion of the Ministry of Foreign Affairs by creating the posi- 
tion of Juridical Counselor and Secretary General of the 
Ministry, and by eliminating the position of Chief Clerk. It 
also establishes diplomatic, consular, Pan American and 
League of Nations and propaganda and information sections. 


2. Passports—On June 14, 1927, the President approved 
a decree passed by the Congress with reference to the issuance, 
revalidation and visa of passports, and the authorization of 
entrance into the Republic. 


3. Protection of Employees of Commerce—A law ap- 
proved June 9, 1927, states that as there have been presented 
some difficulties in regard to the proper application of the 
law for protection of employees of commerce, dated May 29, 
1926, changes are accerdingly provided in the new law in order 
that there may be no doubt and that all difference may be 
avoided between employer and employee. It provides that no 
employee will be obliged to work more than eight hours a 
day. If it is a woman, not more than seven hours a day. 
In case of necessity of working more than eight hours, there 
should be an added compensation. Women and boys less 
than fifteen years of age may not work between seven at night 
and five in the morning. Every employee has the right to 
fifteen days vacation each year, with pay. 
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Every person or company must have at least eighty per 
cent of natives in its employ 


Decrees 


1. Establishing Commission for Determination of the 
Amount of the Interior Debt—A Presidential Decree dated 
April 27, 1927, establishes a Commission to determine the 
amount of the internal debt on Februaary 28, 1927. 

2. Approving the Executive Agreement by Which the 
Convention Between Salvador and Honduras was approved, 
Relative to Article 7 of the Treaty of Free Commerce.—A 
Presidential Decree of May 10, 1927, approves an Act of Con 
gress which ratifies the convention relative to Article 7 of 
the Treaty of Free Commerce between Salvador and Honduras 
of February 28, 1918, which was approved by the agreement 
of the Executive of May 4, 1927. Article 7 deals with the 
construction of roads and bridges between the Republics. 

3. Ratifying Convention Between Guatemala, Honduras 
and Salvador.—A legislative decree of June 30, 1927, ratifies 
in all its parts the treaty entered into between Guatemala, 
Honduras and Salvador on May 25, 1927. 

4. Decree Reforming the Code of Criminal Procedure. 
A legislative decree of June 29, 1927, approved by the Presi- 
dent July 25, 1927, and consisting of twenty-four Articles, 
makes certain reforms in the Code of Criminal Procedure. 


Convention 


Convention Entered Into with Guatemala and Honduras. 
—Presidential Decree of June 4, 1927, approves the conven- 
tion signed the 25th day of May 1927 by Guatemala. Honduras 
and Salvador. 

Article 1 provides the governments recognize as a neces 
sity of their exterior policies that they should not work sepa- 
rately in the examination and resolution of problems which 
affect the general interest of Central America, without pre- 
viously exchanging ideas between the Foreign Offices of those 
countries. Among the matters which may affect and command 
interest is mentioned the recognition of a new government by 
virtue of existing treaties, declarations of war, differences 
which may arise through questions provided for in interna 
tional treaties signed by the parties and whenever any of 
the contracting parties attempts to make any arrangement, con- 
vention or treaty with a nation outside of Central America 
over matters which may affect the aspirations of the peoples 
for the establishment of Central American nationality. 


| Je Se . 
Uruguay 
Legislation, 1926 
April 18th: Authorizes a loan of $30,000,000 in accord- 


ance with which law a loan was negotiated with Hallgarten & 
Co. and issued in New York. (See also Legislation of Aug 
12 on the Banco de la Republica and the Banco Hipotecario). 

May 14: Amends the Civic Registry (electric) Law. 

July 19: Makes insurance of all risks a State monopoly, 
amending Arts. 1, 21 and 29 of Law of Dec. 27, 1911, on the 
Banco de Seguros del Estado. 

August 9: Amends the Civic Registry (election) law 

Sept. 17: Approves the General Arbitration Treaty with 
Spain, signed at Madrid, March 23, 1922 

Sept. 17: Approves the Arbitration Treaty with Sal- 
vador, signed at Madrid, Nov. 7, 1924 

Sept. 17: Approves the Extradition Treaty with Brazil, 
signed at Montevideo, Dec. 7, 1921. Ratification exchange 
Nov. 10, 1926, and the treaty promulgated by Uruguay Nov. 12 

Oct. 14: Authorizes the appointment of women as notaries 
public and to act as witnesses; and authorizes foreigners, 
resident in the country for 3 or 4 years, to be notaries. The 
requisite age for notaries is fixed at 2: 

Oct. 28: Amends the charter of the Banco de la Re- 
publica. 

Nov. 9: Prescribes new salary scale for judges; and 
a new tariff of fees for the Commercial Registry, and in- 
heritance fees on a sliding scale. 

Nov. 11: Amends the bankruptcy legislation (Comer- 
cial Code, Arts. 1524, 1536) as to compositions with credi- 
tors. 

Dec. 6: Fixes the salary of the President at $24,000; and 
of the members of the National Council of Administration at 
$12,000. 


> 
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Legislation 
July 16, 1925, June 21, 1926: (Gaceta Oficial, Special No., 
March 28, 1927). Laws approving the Universal Postal Con 


vention, Parcel Post Convention, and Regulations of Stock- 


holm, 1924. 

June 17: (Gaceta Oficial, No. 16253, July 20). Law on 
cable communications; regulates the granting of concessions 
for cables. 


June 21: (Gaceta Oficial, Special No., July 15) Organic 
Law of the Salt revenue. 

July 2: (Gaceta Oficial, Special No., July 20), Customs 
Tariff. 

June 30: (Gaceta Oficial, No. 16255, July 22) Law of 


Trademarks and Trade-names. Trademarks must be renewed 
every 10 years (Article 5). 

June 30 (Gaceta Oficial, No. 16255, July 22) Patents 
Law. Patents are granted for either 5 or 10 years in the 
discretion of the Executive, and lapse for non-user (Arti- 
cle 5). 

July 11 (Gaceta Oficial, No. 16262, July 30) On Attorneys 
and Counselors at Law. Foreign lawyers may be admitted 
to practice by the Federal or State Supreme Courts (Article 
11). The organization of Bar Associations is provided for, 
with disciplinary powers (Articles 31 seq.) 

July 15 (Gaceta Oficial, No. 16314, Sept. 29) Law on 
Land Transit. 


Executive Decrees, Etc. 


Resolution. Ministry of Hacienda, March 28 (Gaceta 
Oficial, No. 16159, March 28) regulating the Stamp Tax. 

Resolution, Ministry of Fomento, April 5 (Gaceta Oficial, 
No. 16166, April 5) authorizing the Venezuela Gulf Oil Co. 
to construct a pipeline. 

Presidential Decrees, May 31 (Gaceta Oficial, No. 16213 
June 7) regulating the execution of the Postal Union Con- 
ventions, supra : 

Presidential Decree, August 15 (Gaceta Oficial, Special 
Number. August 27) Regulations of the Mining Law. 

Presidential Decree, September 206 (Gaceta Oficial, No 
16313, September 28) Organic Decree on National Sanitation 

Resolution, Ministry of Hacienda, October 17 (Gaceta 
Oficial, No, 16328, October 17) prohibiting importation ot 
dried, congealed and salted meats, and amending sundry arti- 
cles of the Customs Tariff Law 

Presidential Decree, November 14 (Gaceta Oficial, No. 
16352, November 14) regulations of the Law of Land Transit 
supra 

December 15 (Gaceta Oficial, Special Number, December 
15) Ratification of the Convention, etc., adopted by the Geneva 
Conference of 1925 on the Control of International Traffic in 
munitions of war. r. 3. & 





Continental Legal History Series 


“Before closing the discussion of French legal history to 
the end of the ancien regime it is believed to be well worth 
while again to call attention to the Continental Legal History 
Series, different parts of which have been referred to from 
time to time in the foregoing pages. Published under the 
direction of an editorial committee of the Association of 
American Law Schools, the series is intended to give a gen- 
eral survey of the historical development of law on the con- 
tinent down to modern times and to render accessible to the 
reader limited to English selected material from the works 
of outstanding continental writers. When completed it will 
... cover the legal history of ‘France, Germany and Italy as 
the central fields, leaving the history of other countries to 
be touched so far as might be incidentally possible.’ ”"—Texas 
Law Review, April 
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¥ 
: Italy 
| Review of Italian Legislation for 1926-1927 
: he Italian ( titution of 1848, otherwise known as The 
i Statuto Fondamentale,”’ was the basis of the Italian political 
: ture and ed so until 1926 Changes of a radical 
; iture, however, w made during that year and, of these, 
; ’ we the powers of the 
f Gove é t Local Home Rule 
+ ¢ I i Podesta 
I shall briefly make mention of some of the outstanding 
% Legislation of t veriod covered in this survey 
: Legislatior lecree or Ordinance is not new in Italy, 
" he Law I ry 31, 1926, extends these encroachments 
7 the Executive Power n the Legislature by a more liberal 
culation of t ee Law 
The Law of iry 4, 1926, together with the Decree 
f May 9, and Sept eT 1926, eliminated all elective offices 
Con ess tha 0) inhabitants and in lieu 
eof establ leveloped the power of the “Podesta.” 
According to the figure of the last Census this Law applies to 
er 7,000 of ap mately 9,000 Communes now existing in 
re 
At the Hea f the Provincial Government stands the 
Prefect and under the Law establishing the “Podesta” and 
ler the Law of April 1926, the powers of the Prefect 
considerably increased By the Decree Law approved 
promulgated er 28, 1925, other regulations were 
vided for the f er co-ordination of local activities under 
is direction. J lunicipal Self-Government of Rome was 
upplanted by a ( Administration in the hands of Govern 
ent appointee 
Great insiste1 is been placed upon the public duty of 
luctive labor The Charter of Labor” asserts the 
ascist State’s g p and control over industry and all 
eTTy It t ew if | raer The class dis 
I s I i! a I elat onship bet ween 
ital and ia 
The so-called r Charter” is a document promulgated 
as of April 21, 1927, by the Sovereign State and has the value 
and power of a fundamental Stat It proclaims the sol- 
larity between all the factors of production for the highest 
velfare of the N t It consecrates in solemn form the 
juality of right x the social classes It codifies and 
tions all it ns and guarantees, obtained by the 
kers throug actions Tt} Charter of Labor 
laims tl inderlying the “Law of Syndicates” 
furni f mpulsory arbitration, and which 
des for t I nal al the procedure to 
rllowed he 
The Law : cates lve ich problems as the 
nstitution. the ‘ ters, the organization, the aims, the 
ntributions, t tratior nd discipline; in a word 
| the problems g the life of t several organizations 
Attentior : lv called t the new “Ministry of 
‘ mn 7 eated by R Decree of July 2. 
6, and f March 17, 1927. The “Ministry of 
rporations t a Cabinet Office of the Fascist Regime 
1 shows t g portance attributed to Syndicalism in 
e political ry. The Ministry is the supreme 
dy place 1€ organization, which is expected 
realize cor tely the fundamental principles of class col- 
aboration as well as to direct and supervise the vast and com- 
‘ syste m | eT tT ve activitie . 
: The Law t ning this Ministry group the employers 
1 workers into t stinct and separate organizations. The 
vo great “Genet nfederations,” of course, were divided 
nto higher and er grade of associations. Of these two 
General Confederations,” the Employers Confederation is 
ade up of six “National Confederations,” whereas that of 
the Workers n up of seven “National Confederations.” 
The National Conf rations are in their turn composed of 
National Federat ’ of partict idertakings or groups 
indertakings a ese are further sub-divided into Na- 
nal, Provincia trict and Local Associations and Fed- 
rations for each 1 t tla category 
The Corporat not a legal body. It is rather an 
gan of the State I the State which determines its at- 
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tributes and powers, its formation and the functions of its 


Central and Local bodies. 

The term “Citizen” was re-defined by the Act of June 13 
1912, as modified by the Act of February 15, 1925, and the 
entire election Laws were recoded by the Decree of January 
17, 1926, and modified by the Law of July 1, 1926 

Among the electors were included the women mentioned 
in the Act of November 22, 1925, together with the womer 
in State service and the women of a certain scholastic grace 

It is proposed, but as yet not enacted into Law, that the 
Deputies to the National Assembly be reduced from 560 1 
400, and that the privilege of voting for the Deputies be re 
stricted to “those, who by paying their Syndicalist Dues, shoy 
that they are the active elements in the life of the Nation.’ 

The Decree Law of November 7, 1925, covers Copyrights 
and all Literary Property. It supersedes the Law of 1882 
which was utterly out of accord with the modern needs and 
practices. This Law is very comprehensive. 

The Law off April 3, 1926, and the Royal Decree of Janu 
ary 9, 1927, established the so-called “Opera Nazionale Ba 
lilla,” an organization which bears a very close resemblance 
to our Boy Scout movement and supersedes all such organiza 
tions. It is subject to the supervision of the Government and 
includes minors of both sexes. 

By the Decree of November 6, 1926, the Police Laws 
were recoded, under the authority of the Act of December 
31, 1925. 

Public Holidays were reduced in number, and commemora- 
tive and ceremonial movements and other events that would 
interrupt regular labor were frowned upon. 

Public works, roads, acqueducts, etc., were promoted and 
private industrial developments of all sorts were officially en- 
couraged, and a General Industrial and Commercial Census 
was proviced for as of October 15, 1927 

Other Legislation of the period covered was as follows: 

The sale of alcoholic beverages is strictly controlled as 
to place and time of sale. Unless specially provided for, 
public houses for the sale of these beverages are open from 
10 A. M. and must close at 11 P. M. in summer and 10 P. M. 
in winter. 

Newspapers and the like are strictly controlled. Without 
license, all photographic, lithographic and other reproductions 
are forbidden; nor can any writing, print, etc., be offered for 
sale that is against the welfare of the State or against public 
decency. Particularly offensive are made writings encouraging 
birth control. 

All employers of domestics and of workers, at the end 
of the year, must return to the Local Authorities the pre- 
scribed book, wherein are noted the required personal par- 
ticulars concerning their employees 

Police supervision is made very effective by the various 
measures for returning undesirables to their home towns. If 
necessary, suspects can be confined to their immediate homes 
and denied the right to carry arms. 

Juvenile offenders are committed to the care of approved 
families or institutions at the expense of their parents. 

All Associations are obliged to furnish the Authorities 
with a copy of their Constitution and By-Laws and a list of 
their Officers 


Switzerland 
Internal and International Legislation, 1927 


As pointed out in the report for 1926, the “referendum” was 
taken against the Automobile Act passed by the Federal Parlia- 
ment and on May 15, 1927 the Swiss people rejected it with 
343,387 nos against 230,287 ayes. The main ground why it 
was not adopted is to be found in the very strict liability of 
the automobile keeper which was provided by the proposed 
law. Prima facie the keeper was liable in the case of acci- 
dents. He was exempt from liability, if he proved that the 
accident was the act of God or that it was occasioned through 
gross negligence of the injured party or of third persons. 
Though no negligence was imputable to the automobile keeper, 
he was liable, even where the injured person was slightly neg- 
ligent. Such negligence only entitled the court to reduce the 
damages. As this act was rejected, the old rule still prevails 
that the injured party has to prove that the automobile driver 
acted negligently. But a study of the cases shows that the 
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slightest negligence is sufficient to establish liability. Until a 
new law is enacted, traffic regulation, the issuance of licences 
etc. remain the exclusive field of Cantonal (State) legislation. 

On June 13, 1927 a new Code of Military Penal Law was 
passed replacing the old one which dated back to 1851 and 
which urgently needed revision. 

On June 30, 1927 an Act concerning the Federal Employees 
was passed by the Swiss legislature which codifies in substance 
most of the law touching the subject. This act was strongly 
opposed by the socialists, because, by this law Federal em- 
ployees are forbidden to go on strike. Nevertheless, no 
referendum was taken and the act became law. 

Up to now Swiss citizenship could only be acquired in 
two ways: By birth from Swiss parents, (iure sanguinis) or 
by naturalization. Birth on Swiss territory (iure soli) was 
no ground for acquiring Swiss citizenship. On September 30, 
1927 the Swiss Parliament decided to amend article 44 of the 
Federal Constitution thereby introducing to a limited extent 
the acquisition of citizenship iure soli (through birth on Swiss 
territory). According to the proposed amendment the Federal 
legislation may provide that children born in Switzerland be- 
come Swiss subjects, if at the time of birth their parents reside 
in Switzerland and if their mother is of Swiss origin. As 
no constitutional amendment takes effect before it has been 
approved of by popular vote, such amendment must be sub- 
mitted for approval (so-called obligatory referendum). It will, 
however, meet little opposition, since it represents a necessary 
measure. Immigrants or their descendants are not as quickly 
assimilated to Swiss national life as to American national life 
and it happens that still the third generation has not yet lost 
its foreign character. It is thought that this could in some 
way be remedied by the proposed amendment of the constitu- 
tion. 

Another amendment of the constitution was decided by 
the Swiss Parliament on December 14, 1927. About five years 
ago (on March 21, 1920) a new article forbidding Gambling 

Tables was embodied into the Federal Constitution. The pur- 
pose of this amendment was to do away with the gambling 
places (“Spielbanken”) opened to the public in various Swiss 
resorts, such as Geneva, Montreux, Interlaken, Baden, Lucern, 
Lugano, etc. These gambling institutions were patronized by 
the local authorities or even by the government of the Canton 
concerned, because they attracted foreign visitors and repre- 
sented an important pecuniary source furnishing the necessary 
funds for beautifying the resort, financing entertainments. 
bands, balls, etc. Part of the funds so received served benevo- 
lent purposes. Nevertheless, and though these gambling places 
could not be compared with gambling dens, like Monte Carlo, 
there was a strong feeling against them which resulted in the 
constitutional prohibition thereof. This prohibition took effect 
in 1925. Since that time the resorts concerned never ceased 
to complain that the closing of these gambling places deprived 
them of the necessary means to finance the attraction of 
foreign visitors and that the foreigners preferred to stay at 
resorts in countries where gambling is permitted. It was again 
and again pointed out that gambling itself was not stopped 
but continued in secret circles where the police had little or 
no control. Here the stakes were not subject to any limita- 
tions and no funds could be made available for benevolent 
purposes. For these reasons an “initiative” was formed, bear- 
ing the signatures of over 130,000 voters, with a view to 
modify the constitutional prohibition to the effect that the Can- 
tons (States), subject to certain federal limitations, could 
again allow gambling tables. The main limitations proposed 
are the following: Stakes exceeding two Swiss francs (ap- 
proximately 40 cents) are prohibited; one-fourth of the pro- 
ceeds belong to the Confederation and shall be used for be- 
nevolent purposes. In a few weeks the Swiss voters are called 
upon to reject or approve of the proposed amendment. The 
outcome of the vote is somewhat doubtful. Big religious 
groups oppose the amendment and it is certainly of interest to 
see whether or not the economic or the moral forces invoked 
will win the battle. 

The draft of the commercial part of the Code of Obliga- 
tions is now completed and will be discussed by parliament 
this year. As modifications might occur, a discussion in this 
report would seem to anticipate. 

The draft of the Swiss Penal Code is now discussed by 
parliament and there is a hot debate for or against capital 
punishment. All parties, except the Catholics, reject capital 
punishment as antiquated, inhuman and not fulfilling its pur- 
post as a deterrent. It is, however, feared that the Catholics 
together with certain antifederal groups will in the final vote 
oppose the draft as a whole. It would be very regrettable, if 
this draft, which is the result of 50 years’ careful study and 
work, should not be adopted. 

During the past year Switzerland endeavored to increase 
the numbers of countries with which she is connected through 





conciliation and arbitration treaties. Such treaties were entered 
into with Belgium on May 13, 1927 and with the Republic of 
Columbia on August 20, 1927. Commercial treaties were made 
with Czecho-Slovakia on March 30, with Turkey on June 24, 
with Italy on November 1, and with Finland on November 10, 
1927. 

On March 15, 1927) Switzerland entered into a treaty with 
Austria providing for mutual recognition and execution of 
judgments which almost literally corresponds to the treaty in 
effect between Switzerland and Czecho-Slovakia since De- 
cember 21, 1926. A similar treaty is needed between Switzer- 
land and Germany; for, owing to a decision of the Supreme 
Court of Germany, no Swiss judgments are executed in Ger- 
many, and since that decision Swiss courts take the same 
attitude towards German judgments. 


Court Decisions 


Arbitration—Contest of Jurisdiction—Procedure, The case 
of S. Instone & Co. Ltd. v. Continentale Handelsgesellschaft 
shows how easy it is in the Canton of Zurich to delay the final 
judgment by contesting the jurisdiction of an Arbitration 
Court which was agreed on. On September 13, 1926 plaintiff 
and defendant entered into an agreement for the delivery of 
coal. This contract contained a clause subjecting the parties 
to arbitration, according to which the parties had to nominate 
their arbitrators and these the umpire. Both parties nomi- 
nated their arbitrators and the umpire was also appointed. The 
arbitration board was thus constituted. Previous to the con- 
stitution of the court the parties had already exchanged the 
written complaints. At once the defendant objected to the 
jurisdiction of the court alleging that the contract containing 
the arbitration clause was signed by the defendant’s director 
alone, whereas according to the by-laws this director was only 
authorized to sign jointly with another officer of the company. 
This provision was duly entered in the commercial register. 
This register has, however, according to Swiss law only a 
declaratory effect and persons are not presumed to know its 
content, unless they be in bad faith. This the plaintiff was 
not. Nevertheless, the arbitration court considered itself not 
as competent to decide whether or not it has jurisdiction. The 
plaintiff appealed to the Superior court which ruled that the 
arbitration court is competent. From this decision the de- 
fendant appealed to the Court of Cassation, the highest tribunal 
of the State of Zurich. This court held that, whenever the 
jurisdiction of an arbitration agreement is contested, this issue 
cannot be decided by the appellate courts on appeal from 
rulings of the arbitration court, but that an independent action 
should be brought before the District or Commercial Court 
(Courts of first instance of the Canton of Zurich), even where 
there is reasonable ground for supposing that the contest of 
the arbitration court’s jurisdiction is unfounded. In S. Instone 
& Co. Ltd. v. Continentale Handelsgesellschaft the obvious 
purpose of the contest was to delay the matter, since when 
signing the contract the plaintiff was in absolute good faith. 
The defendant had a great interest of delaying it, since upon 
the merits of the case, the plaintiff has a big and valid claim 
against the defendant. The case is not yet finally disposed of. 
since the plaintiff made an extraordinary appeal to the Federal 
Court alleging that Art. 3 of the Federal Constitution (Denial 
of justice, undue process) has been violated. It cannot be 
denied that the underlying thought of parties contracting arbi- 
tration is to avoid the courts’ delays and formalities and should 
the decision of the court of cassation be affirmed it would be 
an easy thing to postpone the final decision by pro forma con- 
testing the arbitration court’s jurisdiction which would then 
mean years of delay. The case is still pending in the Federal 
Court in Lausanne (the highest Swiss court). This case has 
been dwelt upon with some length, since it is of great im- 
portance for anybody who makes a contract with Swiss busi- 
ness men providing for arbitration. In view of this case the 
advice of reliable counsel has become indispensable in matters 
of arbitration. 

Trade Marks. An American Carborundum Company had 
in 1894 registered in the Swiss Trade Mark Register the word 
“Carborundum” for its sharpening materials, which registra- 
tion was renewed in 1921. In 1926 another company producing 
similar sharpening materials which it also called ‘ A de neen 
dum” was sued by the American company. An injunction was 
applied for in order to refrain the defendant from using the 
word “Carborundum”. The defendant on his turn brought 
action against the Carborundum Co. (Plaintiff and counter 
defendant) praying the court to strike out the plaintiff's trade 
mark from the register. The plaintiff argued that he has an 
exclusive right in the word “Carborundum” because it was he 
who first produced the article and who called it thus. The 
counterplaintiff maintained that the designation “Carborundum” 
had, at least in Switzerland, lost its significance as an indi- 
vidual trade mark because it had become there a mere descrip- 
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tion for a particular class of sharpening materials. The latter 
allegation the counterplaintiff could prove and the court re 
jected the plaintiff's action and sustained the counterclaim 
holding that the general meaning and use which prevails in 
Switzerland is decisive for the question whether a certain 
designation is still an individual property right or whether it 
has lost the character of a trade mark by having become a 
common and generic expression for designating a certain class 
of goods. 
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On November 9 last I wrote you a letter relative t 
law in Massachusetts providing for the filing of a notice of 
federal lien. Upon further investigation I find that althoug! 
Massachusetts passed legislation prov ding for the fling ot 
such a notice, yet the Commissioner of Internal Revenue, 
an official ruling, stated that such legislation was not “appr 


priate” within the meaning of the federal statute, $3186, as 
amended, because it was limited in its application solely t 
realty. There is a movement on foot to make our legislatior 
apply in the case of personality and thereby make it “appré 
priate” under said federal statute. I am sorry if my previou 
communication has in any way misled you 
Henry D. WiccIn 
Counsel to the House of Representatives 


Boston, Jan. 6 
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Wisconsin Holds Mid-Year 
Meeting 

A Mid-Convention meeting of the 
Wisconsin State Bar Association was 
held at the Loraine Hotel at Madison 
on March 16th. President Frank T. 
Boesel, of Milwaukee, presided. About 
thirty officers, members of committees 
and representatives of local bar asso- 
ciations attended the meeting, which 
was held with a view to giving the 
various committees opportunity to meet 
and discuss their problems. 

The program for the Fiftieth Anni- 
versary meeting of the Association to 
be held at Madison June 20th to 22d 
was considered. It was decided to in- 
clude therein two round table discus- 
sions on the following subjects: (1) 
How to successfully conduct local bar 
associations; and (2) Practicing of law 
by persons outside the profession, in- 
cluding consideration of what constitutes 
practice of the law. 

At the luncheon served in the Crystal 
Room of the Loraine Hotel, Mr. Adolph 
Kanneberg of the Wisconsin Railroad 
Commission read a paper upon the en- 
croachment by federal authorities upon 
state jurisdiction in the regulation of 
public utilities, in which he showed how. 
under the doctrine that the United 
States has power over all instruments 
of interstate commerce, such power has 
been expanded unreasonably, so as to 
include control of small public utilities 
which seldom engage in interstate com- 
merce and to the control of small water- 
ways of the state which, though nav- 
igable under the Wisconsin law, could 
never be put to any practical use in 
interstate commerce. 

At the afternoon meeting committee 
chairmen were given opportunity to pre- 
sent to the Association an outline of 
their plans. Much interest was taken in 
the work of the Amendment of Law 
Committee, of which Hon. Francis E. 
McGovern, former governor of Wiscon- 
sin, is chairman. Mr. McGovern out- 
lined the proposed laws which his com- 
mittee has in mind for the purpose of 
further preventing ambulance chasing 
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and especially for the control of non- 
lawyers engaged in such practices, both 
for plaintiffs and defendants in personal 
injury cases. 

Mr. Robert Rieser reviewed the new 
law relating to State Bar Commissioners 
and the practice in disbarment cases be- 
fore such Commissioners and before the 
Supreme Court. 

In the evening visiting members of 
the State Bar joined with the Dane 
County Bar Association in a banquet at 
the Park Hotel at which approximately 
two hundred lawyers were present. After 
the banquet the meeting was addressed 
briefly by Governor Fred R. Zimmer- 
man and by President Frank T. Boesel 
and Joshua L. Johns on behalf of the 
State Bar Association, and by Mr. Emer- 
son Ela, who is chairman of the local 
committee of the Dane County Bar As- 
sociation upon arrangements for the 
Fiftieth Anniversary meeting to be held 
next June. This was in the nature ofa 
booster meeting to increase interest and 
attendance at such annual meeting. The 
committee is exerting every effort to 
make such meeting an enjoyable one, 
and it is confidently expected that it will 
be the largest in the history of the Asso- 
ciation. Interest in the work of the State 
Association has grown steadily for sev- 
eral years until the membership has 
reached approximately 1,500, or approx- 
imately three-fourths of the lawyers in 
the state. Increased interest has also 
been shown in the annual meetings from 
year to year, and as this one is to cele- 
brate the Fiftieth Anniversary, an un- 
usually large attendance is expected. 

Grison G. Grasrer, Secretary. 





John Bell Keeble, was recently elected 
president of the Nashville (Tenn.) Bar 
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and Library Association. Other offi- 
cers elected were:: Thomas H. Malone, 
vice-president; Elmer D. Davies, secre- 
tary-treasurer. 


At a recent meeting of the E. St 
Louis (Ill) Bar Association, Josiah 
Whitnel was elected president. Other 
officers chosen were: H. Grady Vien, 
first vice-president; J. G. McHale, sec- 
ond vice-president: Joseph A. Troy, sec- 
retary and treasurer. 


The Weld County (Colo.) Bar Asso- 
ciation, at its banquet in January elected 
Charles E. Southard, of Greeley, presi- 
dent; Clary R. Apple, vice- president, 
and Hatfield Chilson, secretary-treas- 
urer. A board of trustees selected at 
the same time is composed of C. E 
Southard, C. R. Apple, R. E. Winbourn, 
Thomas A. Nixon and H. D. Waldo. 
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“THE many important decisions and interpretations by the Courts since 
the Third Edition was published in 1913 have created a demand 


for this new up-to-date edition. 


This edition, like its predecessor, is the only complete and exhaustive 
treatise on this important subject. 


It is the best and most modern treatise on the law and Practice in fore- 
closing Mortgage on Real Property and of remedies collateral thereto. 


Many complete and helpful forms, relating to every phase of the 
Practice in Foreclosing Mortgages, both by advertisement and Court Pro- 


cedure, are included. 


The topic of mortgages and mortgage foreclosure is one to which every 
lawyer has reference. Mortgages are a very important part of the invest- 
ment world today. And the enforcement of mortgages by foreclosure is 
a procedure which must often be resorted to. 


Though essentially a treatise on the enforcement of mortgages, this 
edition has been enlarged to contain a very comprehensive treatment of 
the substantive law, including a discussion of absolute deeds as mortgages, 
equitable mortgages, consideration for mortgages, fraud, mistake and duress 
in mortgages, defenses against assignee of mortgages, estoppel of mortgagor 
to contest title, assumption of payment of mortgages, fixtures, merger, etc. 
Powers of sale, foreclosure by advertisement and strict foreclosure are 


thoroughly and extensively treated. 
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2 Vols., for which I agree to pay $22.50. 
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109 State St. 296 Broadw ay 
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WASHINGTON 


1775 -1928 


“What with my own business, my present ward’s, my 
mother’s which is wholly in my hands, Colonel Colville’s, 
Mrs. Savage’s, Colonel Fairfax’s and the little assistance 
I have undertaken to give in the management of my brother 
Augustine’s concerns (for I have absolutely refused to 
qualify as an executor) I have been kept constantly 
engaged in writing letters, settling accounts and nego- 
tiating one piece of business or another, by which means 
I have really been deprived of every kind of enjoyment.” 
(George Washington to John West, Jan. 13, 1775.) 


If there had been Corporate Suretyship in the time of 
Washington he could have declined to qualify. He could 
have arranged for the services of an experienced lawyer and 
secured complete protection for all of these estates by the 
simple requirement of a surety bond from the administra- 
tors c. t. a. 

Statesmen and business men of today do not have to act 
as executor or guardian for their relatives to make sure that 
estates will not be squandered. When an attorney known 
to the testator or the family and familiar with probate law 
qualifies as executor or guardian and is bonded by the 
World’s Largest Surety Company the greatest degree of pro- 
tection is assured to the estate. 

It is the ideal modern combination which, unfortunately, 
did not exist in General Washington’s lifetime. 


A NATIONAL SURETY bond brings peace of mind 


to all interested parties. 


Apply direct or to our agent in your city. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 











































